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NEW 244.6X ENTRI 


TRACE ARE BEGISTERES © & Sat Fe. 


in the 1940 Sweepstakes 


Narrow Neck Models for Better Pouring 


These are the added entries in a race in which everyone wins. Now you have models to 


| demand. 
The electric Catalina Model at the new low figure of $6.95 (either black or ivory) will win ing 


It is complete with Anyheet Thermostatic Temperature Control and “self-timing” stove. Pack 
gold foil gift box. 


Wide Neck Models for Easy Cleaning 


The Saratoga has removable chrome lower bowl decoration and Moldex trim in black or ivory, § 
with Anyheet Thermostatic Temperature Control and “self-timing” stove. 
In the Bretton Models you have a choice of ivory or black Moldex removable lower bowl ¢ 


and handle. Place your bets on these models. 


Pyrex brand glass. 
All units complete with upper and lower bowl covers and Dippex coffee measuring spc 


$4.90 OR 17% EXTRA PROFIT FOR THE DE! 


Special Introductory Offer a $2.95 Unit and 3 Ivory Guest Trays 
when you buy this Sweepstakes Assortment 





Retail Value $33.65 - Your Special List Price Only $2% 


OFFER EXPIRES FEBRUARY 29, 1940 


CATALINA IVORY SARATOGA IVORY BRETTON IVORY 

ELECTRIC MODEL ELECTRIC MODEL KITCHEN MODEL 
$695 cat. No. es $645 cat. no. sAE-s-1 $345 cat. No. BwE-4-1 
Ivory Tray 65c Ivory Tray 65c Ivory Tray 65c 


Sweepstakes Assortment 
Cat. No. 1940A $28.75 


Whether you merchandise or not— 
promotion of this assortment will inc 
your connected lead. Consentrate oni 


Now. 
THE SILEX CO. - HARTFORD, CON 
“Creators of the Glass Coffee Maker Indus 


BRETTON BLACK BRETTON BLACK CATALINA BLACK 
KITCHEN MODEL ELECTRIC MODEL ELECTRIC MODEL ¢ 
$295 cat. no. pwe-s-3 $495 cat.no. swe-s-8 $695 cat. no. ce-s 
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| | For True Gas 
AGA. Testing [| Applian 
(gla ES PP aia — 
Satisfaction! 


Barber precision-made Pressure Regulators are 
famous for reliability in operation, for positive 
response within narrow limits of pressure drop. 
Built on time-tested principles of design, with fin- 
est of craftsmanship and materials. All bronze 
body, brass working parts. Nicely finished and 
proportioned, their appearance is in perfect har- 
mony with modern gas appliance styling. Write 
for Catalog and Prices on Barber Conversion 
Burners, Appliance Burners, and Regulators. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


®e BARBERS?2“SBURNERS~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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The savings ac- 

complished by the ’ 
change from metal address plates to Elliott 
Address Cards will sometimes pay for the 
change in one year. This book will be 
mailed free if requested on your business 
letterhead. 


The Elliott Addressing Machine Co. 


157 Albany Street, Cambridge, Mass. 





~<eéVirginia Electric Power Co., Richmond, Va. 
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Pages with the Editors 


URING the recent eve of this still New 

Year of 1940, as the hands of the clock 
approached the zero hour, we found ourselves 
in a Manhattan boite having tea and scones 
with a few old friends, as is our annual cus- 
tom. Suddenly out of nowhere a question 
which bothered the newspapers a great deal 
around the holiday season was brought up: 
What shall we call the decade just closed? 
What will be its nickname? 


THERE were, for example, the Victorian 
Seventies, the Imperial Eighties, the Gay 
Nineties, the Elegant Decade (or Age of 
Muck), which opened the twentieth century, 
the War-torn Teens, and the Torried Twen- 
ties. What can we say of the thirties? It is 
not an important issue but rather a provoca- 
tive one. There were all sorts of proposals. 


TuIs one suggested the Thorny Thirties, 
with bitter memory of depression years. An- 
other said the Red Decade because it marked 
the political peak of left-wing or socialistic 
philosophy—although still others were not so 
sure about that. A convivial Republican ig- 
nored the decade motif entirely and proposed 
Seven Lean Years, while a scholarly Demo- 


HAROLD BRAYMAN 


Conservative opposition is getting wise at last 
to the New Deal hidden ball trick. 


(SEE PAGE 89) 
JAN. 18, 1940 


GEORGE E. DOYING 


Public power: For _ use or public owner- 
ship? 
(SEE Pace 67) 


crat came right back with Renaissance of So- 
cial Consciousness. 


WHILE this harmless battle raged, we 
slipped into a brown study over what special 
characteristics were manifest in the field of 
public utility regulation during the Thorny 
Thirties, or whatever we do finally decide to 
call the expired decade. The more we thought 
about it the more it appeared that the still 
brief history of American public utilities and 
of their regulation seems to fall naturally in- 
to four periods which coincide more or less 
with the changing decennials. 


¥ 


HE Gay Nineties, for instance, were for 

the utilities the era of organization. The 
gas, water, and railroad utilities had gone 
through this some years before, but the tele- 
phone and electric industries got pretty near- 
ly an even start. For them the period between 
1890 and the turn of the century was devoted 
mostly to laying their respective industrial 
foundations, getting patent problems straight- 
ened out, and so forth. 


From 1900 to 1910 was the period of ex- 





Public Utilities Fortnightly 





RILEY STEAM GENERATING UNIT 


Installed in the plant of 


Central Illinois Light Company, Peoria, Ill. 
(Commonwealth & Southern Property) 


f N 


/ 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
8T. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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pansion. It involved the solution of territorial 
problems, operating rights, and corporate re- 
organizations. The second decade of the cen- 
tury was, of course, dominated by the World 
War, when all forms of utility enterprise were 
subjected to the stress and strain of a de- 
mocracy in arms. It might be called the Period 
of Consolidation, since out of that crucible 
the utilities emerged strong and confident in 
the public service. 


THE twenties marked the promotional 
period during which utility enterprise, by this 
time firmly entrenched in the national econ- 
omy, went on to reach new peaks in sales 
and customers. It was a period of hectic 
finance and some regrettable errors following 
the dizzy pace of business in general. Yet 
when the crash came during the last year of 
the decade, it found more people taking more 
utility service than the wildest optimist would 
have dreamed possible during the pioneering 
days of Bell and Edison. 


THEN came the thirties with their cumula- 
tive effect of continuous revelations by the 
Federal Trade Commission in its investigation 
of the same electric and gas: utility industries. 
The same decade brought the more recent 
Federal Communications Commission investi- 
gation of the telephone industry. There was, 
of course, the depression which ushered in an 
epidemic of rate cases and antiutility agitation. 
This in turn revived the public ownership 
movement, which reached its political peak 
under the New Deal and has recentiy shown 
signs of waning. 


ae 


ut on the whole the thirties might justly 

be called the Age of Maturity as far as 
utility regulation is concerned. The state com- 
missions, augmented by new powers granted 
to the Federal commissions, worked out a 
number of regulatory experiments, such as 
the Pennsylvania-New York temporary rate- 
fixing technique and the Washington plan, 
which brought utilities more in line with the 
public demand for lower rates and more 
abundant service. The utilities themselves, in 
their voluntary rate adjustments and public 
relations policy, found a new and higher de- 
gree of social consciousness. The ever-climb- 
ing revenue line dipped with the depression 
and started steadily downward for the first 
time in a century, while operating costs re- 
covered much more rapidly when the nadir 
of the depression was passed. These are ex- 
periences of an industry which has truly come 
of age. Hence the title “Age of Maturity” for 
the volatile thirties. 


TuHIs does not mean necessarily that the 
utilities are now heading into a dreary plateau 
of routine operations under the regiment- 
ing influence of goldfish-bowl regulation. It 
means rather that the industry has accepted 
a new sense of responsibility and must ap- 
proach the future accordingly. What that 
future will bring is a question that is as diffi- 
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EDITORS (Continued) 


HERBERT COREY 


The old antiutility political mare ain’t whai 
she used to be. 


(SEE Pace 80) 


cult to answer as the fate of. Europe ten years 
from now. It may be new business on a scale 
that will far surpass the splurging twenties. 


In the field of communications, television 
stands on the threshold of the future with in- 
triguing possibilities. Air conditioning, just 
to mention one appliance field as yet barely 
scratched, beckons both gas and electric com- 
panies to new promotional effort. Yes, it may 
be that we shall have to call these next ten 
years the Roaring Forties—reminiscent of the 
term used one hundred years ago when 
Yankee clipper ships shuttled American com- 
merce to the ends of the earth. 


¥ 


A MORE modest view of the immediate future 
for utilities can be obtained from two 
companion pieces in this issue, written by a 
well-known pair of Washington correspond- 
ents—HeErpBert Corey, whose articles fre- 
quently appear in the FortNiGHTLy, and 
Harotp BRAYMAN, who is in charge of the 
Washington bureau of the Philadelphia Eve- 
ning Ledger. Also in this issue we present an 
article on Federal power policies by Groce 
E. Doyinc, managing editor of P.U.R. Execu- 
tive Information Service. Royal M. Barton, 
whose informative and timely analysis of the 
submetering problem appears on page 109, is 
an executive of Ebasco Services Incorporated. 


THE next number of this magazine will be 
out February Ist. 
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Pm the man who 
married a dumb wife... 


DUMB? Dumb like a fox! How else would she and 
I be here, vacationing in the middle of winter and 
not feeling even the slightest bit guilty about it? 
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ten 
the 
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THE second night of the three-weeks’ arithmetic 
HE was plenty burned up when I started my bee, she greets me with “Surprise, darling! I found 
annual November habit of bringing work home the most divige —”... “ Won’t you ever have 
every night... but the next year’s budget estimates enough hats?” I groan...“ Silly!” she says, “It’s to 
a6 vould never get figured otherwise. help you with your figuring, and it’s really terrific!” 
a ‘ai Here’s the “ter- Poe 
- “2 rific” Printing cg 
“i > 9) Calculator that’s 
al \ ya ‘ taking the coun- 
he th ¢! i try. It will save 
4 r Sa) a \ | time and money 
ss am weer, . J - W for you, in pric- 
a b/d ‘a | Be . ing, in payrolls, 
% 2p 3?| | ee in distributing 
s a sales or factory 
: j ey Va ; costs, in dozens 
. , ¥ 1 ; of other ways. 
i & : r, Gat ‘A It’s the only ma- 
“3 A oe chine of its kind which adds, subtracts, multiplies, 
; _ : divides automatically ... and prints an accurate, 
€ ore f : permanent record of all factors in each problem. 
It’s even licked that old devil Decimal Point. See 
ad it in action; phone your nearest Remington Rand 
ee - Printing Calculator I get twenty office today. 
nights’ work done in two, take it to the office and ° 
, wind up buying two more. Yesterday we leave, and Remington Rand Ine. 
today we’re soaking up sun like veterans... Dumb BUFFALO e NEW YORK 
wife? I’m a push-over for these ideas of hers! In Canada: 199 Bay Street, Toronto 
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VULCAN VALVE HEAD, LG-1 


e Vulcan Automatic Valve Operat- 
ng Head is an advanced development 
or the high and ever increasing higher 

ure and temperature conditions 
countered in modern steam plants. 
mplicity is the keynote in design and 
onstruction. A piston valve steam 
ated thru a pilot valve provides 
operation—makes Vulcan 
utomatic Heads the greatest step 
head in Soot Blower Design in the 
et 15 years. 





[ Seen memewsrrcsaicnsnnth soe 


VULCAN VALVE ASSEMBLY 


Vulcan Valves of completely corrosion 


esistant materials and stainless steels 
designed for immediate accessi- 
ty; they are so successfully de 


igned that of thousands in use no 


Ive of this type has ever failed in 
e. Vulcan construction permits 
daptation to every increase in pres- 


ure for modern boilers—no valve stems 


0 break—no opening or closing against 

regrinding of 

Ives is ever required—valve packing 

eliminated. All Vulcan Heads are 

quipped with Vulcan pioneer Under 

m Supports which have eliminated 
page of elements. 





Lowest Cost?... NO! 
Highest Quality? 
emphatically YES! 


GLC 


SOOT BLOWERS 


—are built with but one object—to provide industry 
with the highest quality equipment of this type it is 
possible to build. Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
successfully solved thousands of such problems. 
Vulcan installations are soundly designed, individually 
designed to do their work efficiently and economically— 
to cut fuel costs and provide real savings 


in steam production. 





From the desks of design and layout 
engineers to drafting room to factory 
craftsmen and to field service, Vulcan 
personnel takes pride in providing a per- 
sonalized installation, built to exacting 
standards for long service and economical 
operation—backed by a record of lowest 
maintenance. Ask the Vulcan Engineer 
representative why Vulcan must build 
to highest standards only. 


VULCAN VALVE DETAIL 





ulcan Soot Blower Corporation * Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MONTAIGNE 





“Business has been taken too often to Munich.” 


¥ 
“It requires a business executive to run a business, and 
not a rabble rouser.” 
¥ 
“Democracy, to be improved, must be practiced ; democ- 
racy, to be preserved, must be lived.” 
¥ 
“Such industries as the fisheries and aeronautics could 
scarcely exist without government aid.” 
¥ 


“Our world of tomorrow is likely to be shaped by the 
availability of coal, oil, and natural gas.” 


» 


“Only with respect to the railroads do our national de- 
fense authorities appear to be asleep at the post.” 


¥ 


“We have primed the pump with borrowed money for 
nearly nine years, The result has been a tragic failure.” 


ss 


“We cannot overestimate the value of good service and 
fair rates in producing favorable public attitude.” 


¥ 


“It seems to be part of man’s nature to complain about 
railroad servict, just as he complains about the weather 
or taxes or the price of a good cigar.” 


@ 
“To avoid disaster, democracy must afford relief by ex- 


tending political freedom to include, so far as possible, 
economic freedom by enlarged opportunity.” 


» 


“The rate regulation for electric light~and power, as 
now practiced in the United States, is an ineffective and 
obsolete method of protecting the ratepayer.” 


12 
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Burroughs © 
ELECTRIC DUPLEX CALCULATOR 





DOES THE 
COMPLETE JOB 


IN A SINGLE 
HANDLING OF THE 
FIGURES 









This new Burroughs Electric Duplex Calculator— : N D ; V I D U A L 


complete with direct subtraction and two sets of T (@) TAL 
accumulating dials—saves needless steps in han- 
dling any accounting job. Thereisnosecond han- 
dling of the figures—no time or effort wasted. The 
two following examples illustrate typical savings: IN LOWER DIALS 


INVOICING PAYROLLS Pg 


> caieuiaaes pe pana nage and Computes the gross pay of each Any amount in lower dials 
ccumulates the results into a employee; totals various deduc- 

grand total; computes the dis- perenne at a touch of the may be added to, or sub- 
pant — oo nS = minus key, subtracts this total tracted from, the amount 

su - . . . 

count trea the areas te oe the from the gross to give the net pay in upper dials by touching 
net result... allin one handling .- -. - all in one handling of the the plus key or minus key 
of the figures. figures. 






or the Result of a 
Single Calculation 
















Other calculating jobs can be handled with’ equal ™ 


speed and simplicity. For a demonstration—or 9fe7°¥.\ \ lpm geyp-\ i 


full inf ion— 4 
information—call the local Burroughs office ee the Net Result 


BURROUGHS ADDING MACHINE cOMPANY 
6936 SECOND BOULEVARD, DETROIT, MICHIGAN IN UPPER DIALS 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


14 REMARKABLE REMARKS—( Continued) 


Louis LupLow 


U. S. Representative from Indiana. 


ALFRED L, GEIGER 
Former General Attorney, U.S. In- 
dependent Telephone Association. 


Wi1i1aAm H. Hiv 
Former president, Indiana State 
Bar Association. 


Fioyp W. Parsons 
Editorial director, Gas Age. 


CnHartes I, Fappis 
U. S. Representative from Penn- 
sylvania, 


Witt1aM P. Cote, Jr. 
U. S. Representative from 
Maryland. 


GeorcE D. AIKEN 
Governor of Vermont. 


ARTHUR E, Morcan 
Former chairman, Tennessee 
Valley Authority. 


Lister Hitt 
U. S. Senator from Alabama. 


JAN. 18, 1940 


“cc 


. when a governmental department is established, 

it opens a pipe line straight into the United States Treas. 
” 

ury. 

we 


“The exact line of demarcation between managerial 
authority and commission power has never been clearly 
defined. . .” 


¥ 


“The practice of law must be lifted above the idea of 
a game or a contest or a clashing of wits through the use 
of antiquated rules of procedure.” 


¥ 


“”,.a long and bitter war will doubtless give America 
full employment, complete utilization of resources, and 
certainly a balanced Federal budget. This may seem a 
cold-blooded way of viewing the situation, but it is 
necessary.” 


¥ 


“For every million kilowatts of electricity they [TVA] 
produce, they do away with the need for over 700 tons of 
coal, and every ton of coal mined and put on the market 
represents a day’s work for some coal miner or railroad 
worker.” 


¥ 


“There are those who believe that state regulation, 
after a reasonable period of trial. has failed in the matter 
of prevention of avoidable [oil] waste to the degree the 
nation should expect, and is not likely to prove effective 
in the future.” 


¥ 


“Farmers of New England are generally opposed to 
government ownership. But they will not hesitate to align 
themselves with the Federal government in the operation 
and control of electric plants and lines unless they get 
adequate service and proper rates, and get it soon.” 


¥ 


“Industrialists and business leaders have a long way to 
go to understand the true meaning of democracy as we 
should know it in the United States. Democracy does not 
consist of counting noses or getting votes. Democracy is 
the distribution of authority and responsibility in rela- 
tion to the actuality of capacity.” 


¥ 


“T disagree with the policy of the Tennessee Valley 
Authority in transmitting power from Muscle Shoals 
and Pickwick Landing power stations to Arkansas for the 
reason that the Arkansas power market ought to support 
and sustain the building of power-navigation dams and 
reservoir dams on the Arkansas river and its tributaries, 
especially the White river in the state of Arkansas.” 
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FUTURE STEAM PRACTIC 
recent demands fy 





LESS THAN A YEAR ... . MORE THAN 11,000,000 LB 
OF HIGH PRESSURE, HIGH TEMPERATURE CAPACITY 











































































































B.T.—Bent Tube 
* Not included in C-E Contract. 


D.B.—Dry Bottom 


H.—Horizontal 


0.-Oil 


$.B.—Slagging Bottom W.C.—Water Cooled 








No. | a Total | T | Super- | Type 

ui, | Gots | covesots | cise | 95" | Sy | cee [Recor | Fachee | A | a 
2 | 615,000 | 1,230,000 | 1475 ee ee | | ee P.C. C 
1 | 595,000 | 525,000 | 775 | 900 | sdium | Ye | | ee NG. ¢ 

3 | 495,000 | 1,275,000 | 4495 935 || eet | Yes | ery a P.C. C 
3 | 400,000 | 1,200,000 710 840 Re Yes | er W.C. Coal | Stoke" 
2 | 400,000 | 800,000 | 900 a) | ve | AH Hy PC, c' 
2 | 400,000 | 800,000 | 900 | 900 | 48. | Yes | AH BE - C 
oe | | 400,000 | 400,000 | 925 835 | a | Yes | AH ty P.C. C 
1 | 400,000 | 400,000 | 950 00 | 48! | Yes AH be | oe C 
1 | 400,000 | 400,000 | 950 ee ey ee AH Mg C 
2 | 375,000 | 750,000 | 1400 910 | be | Yes 4 a P.C. ~ 
1 | 375,000 | 375,000 | 1400 900 | 48! | No = | ae P.C. V 
2 | 985,000 | 570,000 | 1450 | 915 | 487 | Yes | Geen | We | pc | 4 
2 | 250,000 | 00,000 | 700 | 905 | 48% | Yes | AH. | We | oO C 
2 250,000 | 500,000 | 775 | 910 . 2am | Yes a ie P.C. C 
1 225,000 | 295,000 | 725 | 825 ha No AH. aE P.C. Vv 
2 | 200,000 | 400,000 | 750 | 895 | ,87. | Ves | AH. | WE | NP | do 
1 | 190,000 | 190,000 | 900 | 835 | ge | Yes sy Be i a H 
2 | 150,000 | 300,000 | 725 | 935 a AM | Re ay 4 
2 80,000 | 160,000 | 725 850 \, No W.C. Coal | Stoke’ 
1 75,000 | 75,000 | 725 | 725 | — | No AM, | BS iy 9 H 
Abbreviations: : one 

A.H.—Air Heater C.-Corner Tangential Econ.—Economizer N.G.—Natural Gas P.C.—Pulverized Coal V.-Vertical 








C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS; ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 


COMBUSTION 
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“AT A GLANCE” SUMMARY 


PRESSURES 


TEMPERATURES 


BOILER DESIGN 


(all bent tube) 


SUPERHEAT 
CONTROL 


WATER COOLING 


FURNACE 
BOTTOMS 


FUELS 


METHOD OF 
FIRING 


HEAT RECOVERY 


ECONOMIZERS 


AIR HEATERS 


1400 lb and higher.... ....10 units 
900 lb to 950 Ib........... 8 units 
FOO TAG TTR ID. Lo ces 16 units 

900 F and higher.......... 19 units 

S264 S60 F oo. oe .14 units 

WEE es a 0towe Ws 1 unit 


3 Drum:....: 


2 Drum... 
Multi-Drum 


Without. . 


With 
Without... 


Slagging 


Stoker-fired.... 


Pulverized c 
Natural gas 
Stoker fired 


Corner. . 
Horizontal 
Vertical... 
Stokers 


With... 
Without 


With. . 
Without 


With 
Without 


ne vraress 26 units 
. 5 units 
. 3 units 


..29 units 
. 5 units 


. .34 units 
evans None 


20 units 
. 9 units 


. 5 units 


a 
uu 


oal units 


and oil units 


units 


wn 


17 units 
10 units 
units 


nN 


wn 


units 


32 units 


2 units 





17 units 
17 units 


32 units 
2 units 

















COMBUSTION ENGINEERING 


COMPANY, INC., 200 MADISON AVENUE, NEW YORK, ‘N. Y. 


TILITIES REVEALED BY 
-E Equipment 


Contracts From Public Utilities 
Total 34 C-E Uniis with an 
Aggregate Capacity of more than 
11,000,000 Ib of Steam Per Hr. 


A cross section of contracts for C-E equipment 
is always significant as an indication of current 
trends and a prediction of future practice in 
steam generation by the utilities. 






The data presented here cover the period be- 
ginning January Ist, 1939 and include‘all C-E 
units ordered, placed in service or undergoing 
erection by public utilities since that date. They 
reach the striking total of 34 units which have 
a combined capacity of more than 11,000,000 Ib 
of steam per hr. All are high pressure, high 
temperature units of the type with which C-E 
is so closely identified. Chief characteristics of 
these units are tabulated and summarized at the 


left. 


Because they represent a considerable portion 
of all new equipment of this type purchased, in- 
stalled or under construction during this period 
they can be regarded as the present-day “trends” 
in utility steam practice. 






Judged by past operating records, C-E high 
pressure, high temperature units may be relied 
upon at least to meet the efficiency and capacity 
performance specified. Equally important, they 
are built to operate continuously for long periods 
of time with only such infrequent outages for 
periodic inspection and cleaning as are required 


by good practice. 


How successfully “high availability” has been 
established, as a characteristic quality of C-E 
equipment is amply demonstrated by recent per- 
formance records which in many cases have ex- 
ceeded even the expectations of the customer. 
An opportunity to show you these records will 
be welcomed. 


A-481 


¢ CANADA: COMBUSTION ENGINEERING CORPORATION, LTD., MONTREAL 
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AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 


Here is a policy that, according 
to actuarial experience, ome - . 
for your expectancy O life. 
cash and loan values. 


Tus low-cost policy cannot be issued in 
amounts less than $2,500. 

At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your bene- 
ficiary either $10,000 at your death or a 
monthly income for life. Write us for full 
details, stating age. Use the coupon below. 
Mail it now. 


THE LINCOLN 
INSUR ANCE COMPANY 


FORT WAYNE INDIANA 
ITS NAME INDICATES ITS CHARACTER 


NATIONAL LIFE 


_ MAIL THIS COUPON 








January jj 


When 1s Quali 


EQUAL’ 


@ Quality and performang 
of the highest importance ty 
Public Utility since it not, 
serves the public, but protects| 
public as well. 





One sure way of determin 
whether or not articles offered 
“equal” meet the same specif 
tions is by thorough pre-testix 
and here is where E. T. L. can 
of real service. 


Whether you are contem 
ing purchase of high voltage ca 
or planning the sale of appliance 
it’s wise to be certain beforeha 
that they will measure up to se 
ice requirements. An E. T, 
check on qualifications you speci 
might prove good buying insurand 


Know "Equal Quality"—by tet 


‘Electrical Testing | 
| eohekol doh aol al=+ al 


EastEnd Ave and 79thSt., NewYork, N.Y 
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’ y Camper Required’ 


to Convert Present Systems to 


C-B DIVERSION-PROOF 


Indoor Installations 





Existing service entrance 
equipment can be retained. 


Installation is effected 
quickly — time and labor 
are saved. 


Complete protection 
against current diversion is 
provided (short of destruc: 
tion of the C-B_ unit). 


Maintenance costs are 
reduced to the vanishing 
point. 


Initial cost of C-B Meter 
Enclosure is low. 


C-B facts are contained in Bulle- 
tins 57, 58A, 60, 61, 62 and 63 
— all available on request. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 





4900 Spring Grove Avenue Cincinnati, Ohio 
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For ECONOMY AND SAFETY 


USE 
SPRAGUE CAST IRON GAS 
METERS AND REGULATORS 


IN 


MANUFACTURED, NATURAL 
AND BUTANE GASES 








THE SPRAGUE METER CO. 


BRIDGEPORT : . CONNECTICUT 








HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


‘aay the eae Casing ars cts 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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)UTSTANDING Style 


. « but you get a lot more than style for 
our money in these 1'2-ton Internationals 


is picture of the 134-ton Model D-30 doesn’t 
alf do justice to the truck. It gives you a good 
dea of the modern streamlined beauty of Inter- 
ational Trucks, but it doesn’t tell you a thing about 
he amazing economy of the trucks on your job. 
Drivers and owners can tell you about that. 


It takes more than just style to deliver Inter- 
hational performance. A new line is not just a 
matter of the calendar with International Harvester. 
onstant improvements in. engineering and con- 
truction make and keep International Trucks the 


tandard for the industry. 


The constant aim of this company is to give you 
auling value—to make economical performance 
our lasting source of satisfaction. HAULING 
’ALUE—plus distinctive beauty of design that 


is recognized and admired wherever loads are 
hauled. 


In the popular Model D-30, as in every Inter- 
national Truck from the sturdy 14-ton pickups to 
the powerful six-wheelers, you get International 
performance. And that’s the finest thing that can 
be said of anything on wheels. International Trucks 
are rugged, all-truck trucks, all the way through. 
They’re made for tough jobs and rough handling, 
and they’re built to take it. 


And _ throughout of International 
ownership, the network of Harvester’s Company- 


your years 


owned truck-service organization is ready to ser- 
vice your trucks at all times. For complete de- 
tails, see the nearby International dealer or Com- 
pany-owned branch. 


INTERNATIONAL HARVESTER COMPANY 


(Incorporated) 


180 North Michigan Avenue 


Chicago, Illinois 


INTERNATIONAL TRUCKS 
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ACCT’S RECEIVABLE 


ARREARS emi Wy 
. 


Closer Control 


with this all-around accounting method 


The accuracy and speed of the International Electric Account- 
ing Method are proving ideal for all phases of public utility 
accounting work. By this modern method, entries are made as 
transactions occur. These entries are classified and reclassified 
mechanically, as often as necessary. No additional handling, post- 
ing or writing are required. 


At the close of each accounting period, operating reports are 
prepared automatically. Special reports and analyses are also pro- 
duced from the same media with accuracy and great speed. 


International Electric Accounting Machines will also prepare 
your Payroll, Pay Checks, Statements to Employees, Earnings 
Records, Federal O.A.B. Reports, and State Unemployment 
Compensation Reports. 


There is an International Representative as near as 
your telephone. Call him today. 


INTERNATIONAL LOSES MACHINES CORPORATION 


General Offices Branch Offices in 
590 Madison Avenue, New York, N. Y. Principal Cities of the World 
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OOSIER ENGINEERING COMPANY | 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORE 
Canadian Hoosier hor Company, Ltd. 


RECTORS OF TRANSMISSION LINES | 
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Every Joint Is STROM 


There’s no “weak link” in a welded piping system 
when Grinnell Welding Fittings are used. For these 
fittings permit every weld to be a plain circum- 
ferential butt weld — strong, easily made by any 
qualified pipe welder. 

Take the guesswork out of welded piping by 
using these fittings. Their properties and working 
pressure-temperature ratings are identical with the 


pipe itself. They are seamless— produced by a 


WELDING FITTINGS BY 


Than The Pipe Itself 


patented hydraulic forming process—stress-relieyg 
to retain their shape after welding. 

For a simple, economical welded piping jg; 
free of ragged sharp corners, slag inside th 
pipe, nondescript welds — for assurance of clea 
smooth inside surfaces, specify Grinnell Welding 
Fittings. 32-page descriptive catalog on requeg, 
Grinnell Company, Inc., Executive Office: 


Providence, R. I. Branch offices in principal cities, 


GRINNELI 


wHenever PIPING its invoive 
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VIE 
HI-PRESSURE 


ontact INDOOR SWITCHES 


ears of successful experience with Hi- 
Pressure contacts on outdoor equipment 
has proven their advantage and effective- 
ess. Their application to the Type 
HPS” Indoor disconnecting switch 
shown above has resulted in much higher 
eficiencies along with easier operation. 
Concentrated contact area under high 
pressure assures a clean metal to metal 
contact at all times. 


All switch parts are non-ferrous, brushed 
and lacquered for appearance. Note that 
all switches have double blade construc 
tion for strength and rigidity. 











RAILWAYa INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 


* SLASH 

@ TIME 

@ LABOR 

@ CEMENT 

®@ POWER 
COSTS 


Pneumatic wheel 
mounting provides 
easy portability 














Places Concrete Construction 
On A Low-Cost Basis 


| 

t 
This low-priced, gasoline powered Vibrator is adapt- 
able to every type of concrete construction. It as- 
sures a denser, stronger, water-tight bond with re- | 
inforcement . . . prevents honeycombs and aggregate | 
pockets and eliminates all form and board marks. In 
addition, it permits the use of a low water-cement | 
ratio concrete. A flexible shaft transmits power to 
vibrator which delivers 3000 to 7000 frequencies per | 
minute. No gen- | 
erator set is re- 
quired. Attach- 
ments can be fur- | 
nished for Surfac- H 
ing, Grinding, 
Drilling, Sawing, 
Pumping and Sand- 
ing. 








Write TODAY for 
FREE Demonstra- 
tion and informa- 
tion on MALL Vi- 
brators and Port- 
able Electric Saws 
and Drills. 








Placing concrete on Deck Slab 


MALL TOOL COMPAN 


7724 SOUTH CHICAGO AVENUE 


CHICAGO, ILLINOIG 
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Cabs ° Chevrolet's Fam 
le ° Extra- 


Only Chevrolet Trucks Brin 


Hi-Test Safety 
y Lubrication ° 


jalized 4-Wa 
° Full-Floating 


Brakes ° Spec 


m Headlight 
Rear Axle (on # 
ed Rear Axle opt 


wer Brakes, 2-Spe 
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CHEVROLET 









Best Haulers . - - Best Savers - - - 
and ‘‘BEST SELLERS’ in the 


entire truck field! 





Chevrolet—the nation’s largest builder of trucks—now offers its 
great new line for 1940—56 models on nine wheelbase lengths, all of 
them selling in the lowest price range! 


Extra-powerful Valve-in-Head Engines .. . extra-strong Hypoid 
Rear Axles . . . extra-sturdy truck units throughout . .. make all 
these new Chevrolets gluttons for work, whether you choose a Sedan 
Delivery or a Heavy Duty Cab-Over-Engine model. 


And Chevrolet’s famous six-cylinder economy . . . plus the excep- 
tional dependability and long life of Chevrolet trucks . . . means 
that all of them are misers with your money when it comes to gas, 
oil and upkeep. 

Choose Chevrolet trucks for 1940 and you choose the nation’s 
greatest truck values . . . the trucks that have proved their quality 


leadership by winning volume leadership . . . the best haulers, best 
savers and ‘‘best sellers’ in the entire truck field! 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


“THRIFT-CARRIERS FOR THE NATION” 
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MAGIC: MARG/WV ONLY ROYAL HAS IT! 


OPERATORS AGREE “It’s wonderful. 
MAGIC Margin makes the setting of 
margins a simple, automatic operation 
. . . It saves time—helps us turn out 
neater, more accurate typing faster.” 


“And that isn’t all,” these girls will 
add. “We like the New Easy-Writing 
Royal because it is modern through- 
out. Every feature, every control, is 
expertly designed to give the best re- 
sults with the least effort. There is no 
reaching or stretching—no straining of 
eyes, fingers, arms or nerves.” 


Give the New Royal THE DESK 
TEST ... Compare the Work! 
*Trade-mark, Reg. U. S. Pat. Off. 


ROYAL sors cum 
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Copyright, 1939, Royal Typewriter Company, Inc. 


EveR WORLD'S No. 1 TYPEWRITER 
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yeED CONCRETE 


ransite Conduit retains its true 
orm under sustained loads... re- 
quires no concrete envelope under- 
sround or in exposed locations. 
Vhen “‘concreting-in”’ is specified, 
hinner walled, lower priced J-M 
ransite Korduct provides the same 
durability and smooth interior. 
Both types of Transite Ducts are 
ight in weight, easily handled. 


LA oT RCN RRR. SRI ATK SATEEN RN aR 
SSS Nan ccameNNeRenm —SoRRERR RENAN ROONEY Soc eee 


ET 
on ORROSION ‘ 


Smoke, acid fumes, weather or cor- 
rosive soils have little or no effect 
on J-M Transite Ducts. Made of 
asbestos and cement, they will not 
rust, rot or decay. Furthermore, 
Transite Ducts are completely in- 
combustible, do not add to gas 
iformation if burnouts occur, and 
have exceptional resistance to flame 
and arc. Maintenance costs are 
practically zero. 


7 FASTER 


Cables pull easier through Transite 
Ducts. Even after years of service 
their interiors stay smooth; joints 
remain tight. Cables are readily 
removed and replaced. 


you GE 


For complete facts on Transite 
Conduit and Transite Korduct, let 
us send you Data Sheet Manual 
DS-410. Write to Johns-Manville, 
22 E. 40th Street, New York, N. Y. 


Hts 
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Je 
COMBINED METERS SANGAMO TYPE HV METE “ 


PLUS-\ 
AND TIME-SWITCHES QUALIT 


The Type HY instruments combine q ( 
standard singlephase HF watthoy 
InJaL 


meter with a synchronous motor tims a 
get all 1 


switch—in various switching arrange, 


improve 
ments—supplied with or without two. fm t™ ¥° 
sively © 
(CQ) Si 
TYPE HV-11-5-2 minimum space requirements make fmm process: 


rate register. Low cost installation and 


2 . f ore 1 
them desirable for metering and conf 


TYPE HV-11-A wire, iS 


trolling off-peak loads. sical co 


Modern Meters for Modern Load ist 


signed 


worthy 


WW ECe.W felee 3 eum akommecel I yy hae || 


buy Je 
SPRINGFIELD, ILLINOIS 


none b 


DAVEY TREE TRIMMING SERVICE 


P. U. R. QUESTION 
SHEETS 


AN EDUCATIONAL OPPORTU- 

NITY for public utility men. A 

= fortnightly quiz of ten questions 
JOHN DAVEY and answers on practical financial 


Founder of Tree Surgery and operating questions discussed 
and decided by the State and 
Federal Commissions and Courts 
Beware of S leet in their investigations of public 
@ Provide Good Clearance maiiny Comapeees, 
Ten questions and answers every 
two weeks—annual subscription 
$10.00. 


@ Strengthen Weak Branches 
@ Remove Dangerous Trees 


@ Eliminate All Hazards Send your order to— 


Always use dependable Davey Service PUBLIC UTILITIES 
DAVEY TREE EXPERT CO. KENT, OnIO REPORTS, INC. 
DAVEY TREE SERVICE 1038 Munsey Bldg., Washington, D. C. 
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Sxl Crecistonbilt 
WIRE ROPE HAS THE 
pLUS-VALUE OF CONTROLLED 
QUALITY STEEL AND PRECISION 

CONSTRUCTION 








In J& L Precisionbilt Wire Rope you 
get all the latest developments and 
improvements in wire rope construc- 
tion. You get a product made exclu- 
sively of J& L Controlled Quality 
(CQ) Steel. This means that every 
process of manufacture, from analysis 
of ore to the final drawing of rope 
wire, is under scientific and metallur- 
sical control. You get a product that 
is exact in its construction because 
J&L machines were especially de- 
signed and built to make wire rope 
worthy of the name. 

Whenever you need wire rope, 
buy J & L Precisionbilt. There’s 


none better. 











JONES & LAUGHLIN STEEL CORPORATION STEEL 


AMERICAN IRON AND STEEL WORKS 


GILMORE WIRE ROPE DIVISION 
PITTSBURGH, PENNSYLVANIA 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
United States Circuit Courts 
A SHORT CUT of Anpeale 

COVERING United States District Courts 

FIFTY YEARS State Courts 
Federal Regulatory 
AN EXHAUSTIVE Commissions | 
State Regulatory Commissions 
Insular and Territorial Regu- 
latory Commissions 


SURVEY OF 
THE LAW 











WRITE FOR PRICE AND PAYMENT PLANS 


SIMPLE 
ALPHABETICAL 
CLASSIFICATION 
OF SUBJECTS 


A GREAT REVIEW 


A GREAT SERVICE 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 





January 1 
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'O IMPROVE the quality of Trident Disc Water Meters, Neptune engineers 
have perfected, and now introduce os standard, a renewable Thrust Roller 
Bearing Plate. The effect of this plate is to prolong the life of the disc chamber, 
to increase its sensitivity, to reduce the cost of repairs and to eliminate a 
_ possible source of sound which, under certain piping conditions, might be 
lified to an bjectionable degree. These results have been proven in 
actual service under varying conditions in all parts of the country. 

Instead of running against the disc chamber, the thrust roller runs against 
this inexpensive, renewable bearing plate, so that the resultant wear will 
no fonger be taken by the chamber itself. This results in more years of satis- 
factory service and reduces the cost of obtaining better testing meters from 
the repair shop. New chambers with this feature may be installed in Trident 
Meters already in service and, if so desired, old chambers may be returned 
to the factory to be brought up to date. 





NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 


Brar tt 


@ The Trident Thrust Roller Bearing Plate adds 
another chapter to the history of NEPTUNE 
Leadership in Water Meters. 
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eet ELLIOTT DEAERATORS 


At wes Defy protect WINDSOR 


ee = and LOGAN 
Stations 


a 
= x0 
mov m. > 


@ The Ohio Power Co., of the American Gas & 
Electric Co. group, recently modernized its ha/f 
of the jointly-owned Windsor Station at Power, 
W. Va., by adding high-pressure boilers and 
topping turbine. The Appalachian Electric Power 
Co., of the same group, modernized the Logan 
Station in southwestern West Virginia in the 
same manner. In each case Elliott deaerators 
were installed as one stage in the regenerative 
feedwater heating cycle and to provide the 
utmost in deaeration, which is so essential to 
high-pressure boiler installations, 


The American Gas & Electric Service Corp., 
whose engineering department designed this 
work and supervised its construction, has had 
long experience with Elliott deaerating units, be 
having used them in various stations for many 
years. Also, in the West Penn ha?f of the Windsor 
Station, two Elliott 350,000-lb.-per-hr. deaerators 
have been in operation since 1922. Elliott deaer- 
ators have been installed almost equally as 
long in such stations as Twin Branch, Philo, etc. 
These were among the earliest installations of 
deaerators in big central stations. They have ELLI OTT COM PANY 
demonstrated thoroughly the fact that Elliott 
Company knows deaeration and that Elliott Deaerator and Heater Dept. 
units get maximum efficiency and performance. JEANNETTE, PA. 


# DEAERATOR-a unit which gives ‘zero oxygen” performance District Offices in Principal Cities 





Elliott deaerators and deaerating feedwater 
heaters cre available in a ccmplete range of sizes 
and types to fit into the heat balance and space 
limitations of any power plant, large or small. 


ATORS + MOTOR-GENERATORS * DEAERATORS » FEED-WATER HEATERS « CaRRiariNG HEATERS’ 
* DESUPERHEATERS FILTERS * VACUUM COOLING UIPMENT + STEAM JET EJECTORS 
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f- Engineering Congress will be held, University of Colorado, Boulder, Colo., 1940. 





QYEEI Prime Movers Committee will convene for session, Cincinnati, Ohio, Feb. 5, 
0. 


2 





| American Society of Civil Engineers concludes session, New York, N. Y., 1940. 





q National Tiare Manufacturers Association will hold meeting, New York, N. Y., 
Feb. 5-9, 0. 








G American Institute of Electrical Engineers opens winter convention, New York, N. Y., 
1940. 





{ Minnesota Telephone Association begins meeting, Minneapolis, Minn., 1940. 





q EEI write A © reansea Committee will hold meeting, Cincinnati, Ohio, 
Feb. 12, 13, 





{ Northwest Petroleum Association, Minnesota Division, convenes, Minneapolis, Minn., 
1940. 





{American Society of Heating and Ventilating Engineers ends 5-day convention, Cleve- 
land, Ohio, 1940. 





rae Society of Civil Engineers, North Carolina Section, will convene, Raleigh, 
. C., 1940. 





{ Southern Gas Association will hold annual convention, Hot Springs, Ark., Feb. 12-14, 
1940. 





Glowa Public Utilities Association starts annual sales and distribution school, Des 
Moines, Iowa, 1940. 





q New England Gas Association will hold convention, Boston, Mass., March 14, 15, 1940. 
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{ Texas Telephone Association will hold 35th annual convention, San Antonio, 
Tex., Mar. 19-21, 1940. 
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From an etching by Martin Lewis Courtesy, Kennedy & Co., New York 
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FORTNIGHTLY 


Vor. XXV; No. 2 


January 18, 1940 


Restricting Markets for Federal 


Power 


Present indications justify, in the opinion of the author, the as- 

sumption that the free flow of public funds to promote public own- 

ership of local electric utilities has been stopped. The day may not be 

far distant, he declares, when the sale of power from Federal plants 

will be handled on an economic basis which will give due recognition 

to existing facilities and provide for widespread distribution in the 
true public interest. 


By GEORGE E. DOYING 


CONOMIC consequences of na- 
tional import are involved in the 
policy governing the disposition 

of electric power generated at Federal 
hydroelectric plants. Up to now, at 
least, that policy in the main has been 
to accord preferential treatment to 
public and quasi public agencies. Dur- 
ing recent years it has been extensively 
employed as a fulcrum to pry private 
enterprise from an established position 
and supplant it with public ownership. 
A fundamental change in our economic 


structure has thus been under way 
without having run the gauntlet of full 
and open discussion. Like Topsy, it 
was not born; it “just growed.” 

Increasing realization of this fact in 
Congress suggests that the pendulum 
may have reached its leftward extrem- 
ity and is due to start a reverse move- 
ment. 


_ and efficient use of the vast 
amounts of power soon to become 
available as huge Federal plants ap- 
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proach their ultimate capacity demands 
that equal consideration shall be given 
to existing transmission and distribu- 
tion facilities, even though “privately” 
owned. (These public utility systems 
are not, of course, privately owned at 
all. They have merely been made pos- 
sible by investment of the savings of 
hundreds of thousands of private citi- 
zens—part and parcel of, often iden- 
tical with, the same private citizens 
who constitute the public agencies 
which are the beneficiaries of preferen- 
tial consideration. ) 

The avowed purpose behind the 
construction of Federal power plants 
has been to provide electricity for the 
greatest number of people at the lowest 
possible cost, without unnecessary in- 
jury to existing investment. This 
worthy purpose has been made the vic- 
tim of political chicanery by injection 


of the theory that the objective could 
be attained only through public owner- 
ship. Existing private investment be- 
came the “forgotten man.” 


HE evolution of preferential treat- 

ment of public agencies is an in- 
teresting study. Its first manifestation 
is to be found in an Act of Congress in 
1906,’ wherein it was provided 


That whenever a development of power 
is necessary for the irrigation of lands 
(under the Reclamation Act of 1902), the 
Secretary of the Interior is authorized to 
lease for a period not exceeding ten years, 
giving preference to municipal purposes, any 
surplus power or power privilege, etc. 
(Italics supplied.) 

The Bureau of Reclamation did 
not then consider this provision as 
a mandate to encourage municipalities 
to engage inthe publicownershipofelec- 
tric distribution facilities. During the 
ensuing years the Bureau constructed a 


number of relatively small power plants 
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in connection with irrigation projects, 
In some cases the operation of these 
plants was conducted by the bureau; in 
others, associations of water users 
leased the generating equipment and 
distributed the energy to themselves, 
In several instances the power output 
was sold to “privately owned” public 
utilities which were in a position thus 
to supplement their own service to the 
public. 

“We have had many dealings with 
utilities and never have we had diff. 
culties with the utilities,” said Recla- 
mation Commissioner John C. Page re- 
cently. 

Franklin D. Roosevelt’s first pro- 
nouncement, as a presidential candi- 
date, on the subject of public utilities 
and power distribution categorically 
affirmed his belief that private enter- 
prise should, in general, be entrusted 
with the development and operation of 
utilities. At the same time, he empha- 
sized that any community should be 
free to adopt public ownership if it 
could not otherwise be assured of eff- 
cient service at low rates. That was the 
famous “birch-rod-in-the-cupboard” 
speech. Mr. Roosevelt’s own words 
were * 


I do not hold with those who advocate 
government ownership or government oper- 
ation of all utilities. I state to you cate- 
gorically that as a broad general rule the 
development of utilities should remain, with 
certain exceptions, a function for private 
initiative and private capital. 

But the exceptions are of vital importance. 

I therefore lay down the following 
principle: That where a community—a city 
or county or a district—is not satisfied with 
the service rendered or the rates charged 
by the private utility, it has the undeniable 
basic right, as one of its functions of gov- 
ernment, one of its functions of home rule, 
to set up, after a fair referendum to its 
voters has been had, its own governmentally 
owned and operated service. . . . I might call 
the right of the people to own and operate 
their own utility something like this: 4 
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“birch-rod” in the cupboard to be taken out 
and used only when the “child” gets beyond 
the point where a mere scolding does no 
ood. 

. That is the principle which applies to 
communities and districts, and I would ap- 
ply the same principles to the Federal and 
state governments. 

State-owned or Federal-owned power 
sites can and should and must properly be 
developed by government itself. That has 
been my policy in the state of New York 
for four years. When so developed by gov- 
ernment, private capital should, I believe, 
be given the first opportunity to transmit 
and distribute the power on the basis of the 
best service and the lowest rates to give a 
reasonable profit only. The right of the 
Federal government and state governments 
to go further and to transmit and distribute 
where reasonable and good service is re- 
fused by private capital, gives to govern- 
ment—in other words, the people—that very 
same essential “birch-rod” in the cupboard. 


HIS pronouncement followed the 

policy enunciated by Mr. Roose- 
velt on more than one occasion prior 
to and during his régime as governor 
of New York. Thus, in a campaign 
address (as a candidate for the gov- 
ernorship) in 1928, he said :* 


I do not want... to put the state of New 
York into the business of distributing power 
to the ultimate buyer. That is a matter 
which can now be aah taken care of by 
private companies . 


And as governor, in 1929 :* 


. the actual operation of a transmission 
or a distribution system in this field of ac- 
tivity should, if possible with safety to the 
people, be undertaken by private enterprise, 
an . the state should undertake it only 


= 


if private enterprise proves that it cannot, 
or will not, successfully carry out the task. 


The Federal Water Power Act of 
1920,° providing for the licensing of 
hydroelectric projects, specified (§ 7) 
that preference should be given to 
states and municipalities if their plans 
were deemed by the commission to be 
equally well adapted to conserve and 
utilize in the public interest the water 
resources of the region. 

In the Boulder Canyon Project Act 
of 1928 Congress readopted this 
policy for disposing of water and 
power rights, with the added pro- 
vision (§ 5(c)) for limited preference 
to the three lower basin states of 
Arizona, California, and Nevada over 
municipalities (having special refer- 
ence to Los Angeles) in acquiring pow- 
er for use in the state. 

The public interest and preference 
for public agencies were not then 
viewed in the light which later became 
the guiding beam of the Roosevelt ad- 
ministration. The government’s policy 
was set forth in an opinion by the 
solicitor for the Department of the 
Interior,’ in part as follows: 

The term “public interest,” used in the 
first paragraph of subsection 5(c) is the 
government’s responsibility, financial and 


otherwise, to all the people of the United 
States for the greatest good to be derived 


“A SEEMINGLY innocuous bill was introduced in the House 
last June by Represeniative Compton White of Idaho, chatr- 
man of the Committee on Irrigation and Reclamation. The 
bill originated in the Department of the Interior, of which 
the Bureau of Reclamation ts a part. Its stated purpose was 
‘to provide a feasible and comprehensive plan for the variable 
repayment of construction charges on United States reclama- 
tion projects, to protect the investment of the United States 
in such projects, and for other purposes’.” 


69 


JAN. 18, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


from this project; ... The “public interest” 
requires, first, financial security of the 
United States, and, secondly, equality of ac- 
cess to Boulder dam power by areas com- 
posing the region in proportion to the needs 
of the applicants. ... The primary public 
interest is in the soundness of the contracts 
and the solvency of the contractor, not in 
the corporate or municipal character of that 
contractor. All preferences are subordinate 
to this public interest. 

Concerning the question whether a mu- 
nicipality or a state has a preference for 

ower which it proposes to sell outside its 
oumdetes as against a bid for power by a 
privately owned public utility proposing to 
sell in the same area outside the boundaries, 
the “preference” of the municipality is a 
preference in consumptive right, not in mer- 
chandising advantage. Outside its own 
borders a state or municipal corporation, 
reselling power, is on a parity with any other 
public utility selling in that territory. If it 
seeks to elect, on behalf of consumers who 
are not its citizens, whether those consum- 
ers shall buy from it or from another com- 
pany, its decision has not the dignity of a 
“preference” within the policy of the Fed- 
eral Water Power Act (§ 7), but has the 
status of a competitive offer. 


7 the Tennessee Valley Authority 
Act of 1933, the first legislative 
achievement of the New Deal on the 
power issue, a cautious step was taken 
toward expanding the policy of giving 
preference to public agencies. The 
TVA was authorized to sell surplus 
power to “states, counties, municipali- 
ties, corporations, partnerships, or in- 
dividuals, according to the policies 
hereinafter set forth.” But it was di- 
rected to “give preference to states, 
counties, municipalities, and codpera- 
tive organizations of citizens or farm- 
ers, not organized or doing business for 
profit, but primarily for the purpose 
of supplying electricity to its own citi- 
zens or members.” 
However, the “policies hereinafter 
set forth” were stated as follows: 
Sec. 11. It is hereby declared to be the 
policy of the government so far as practical 
to distribute and sell the surplus power gen- 


erated at Muscle Shoals equitably among 
the states, counties, and municipalities with- 
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in transmission distance. This policy is fur. 
ther declared to be that the projects herein 
provided for shall be considered primarily 
as for the benefit of the people of the section 
as a whole and particularly the domestic 
and rural consumers to whom the power 
can economically be made available, and ac. 
cordingly that sale to and use by industry 
shall be a secondary purpose, to be utilized 
principally to secure a sufficiently high load 
factor and revenue returns which will per- 
mit domestic and rural use at the lowest 
possible rates... 


The public agencies were ostensibly 
left free to fix their own retail rates 
for TVA power distributed without 
discrimination to ultimate consumers, 
but the TVA directors were required to 
fix resale rates for power sold at 
wholesale to other distributors. So it 
was apparently intended and expected 
by Congress that TVA power, as it 
became available, should forthwith be 
distributed to ultimate consumers 
through one means or the other (that 
is, by public or private agencies) under 
conditions designed to provide the low- 
est possible rates—the honor system 
for public agencies, compulsion for 
private distributors. 


. i TVA, however, proceeded on 
the theory that it had been given 
a mandate to distribute power through 
public agencies, and in 1935 succeeded, 
with administration support, in having 
this policy validated by Congress. 
Amendments to the act ® were adopted 
authorizing the issuance of $50,000, 
000 of bonds with which to extend 
credit to public agencies for their acqui- 
sition of privately owned distributing 
and generating facilities—“to give ef- 
fect to the priority herein accorded” 
and to avoid duplication of facilities. 
In the meantime, in June, 1933, the 
Federal Emergency Administration of 
Public Works (PWA) was created. 
This first major attack upon the un- 
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Purpose of Federal Power Plants 


6¢ Sie avowed purpose behind the construc- 

tion of Federal power plants has been to 
provide electricity for the greatest number of 
people at the lowest possible cost, without un- 
necessary injury to existing investment. This 




















worthy purpose has been made the victim of 
political chicanery by injection of the theory that 
the objective could be attained only through pub- 


lic ownership.” 





employment emergency provided for a 
comprehensive program of public 
works, including the conservation and 
development of natural resources, 
which in turn was to include the de- 
velopment of water power and trans- 
mission of electric energy. The pro- 
gram also was to include the construc- 
tion, repair, and improvement of “any 
publicly owned instrumentalities and 
facilities.” Loans and grants to states, 
municipalities, and other public bodies 
were authorized. 

Under the guiding hand of Harold 
L. Ickes, Secretary of the Interior, it 
was soon made clear that the develop- 
ment and distribution of power by pub- 
lic agencies was to be a major objective 
of the PWA. President Roosevelt 
designated the Federal Power Com- 
mission as the agency to which the 
PWA should look for advice as to ap- 
plications for loans and grants for 
municipal electric plants, etc.’® This 
didn’t seem to fit in with Mr. Ickes’ 
plans. Furthermore, there appeared to 
be some hitch in getting such applica- 
tions through the local PWA boards 
which were set up in each state. So, 
before the PWA was a year old, Mr. 
Ickes established the Electric Power 


Board of Review, composed of his own 
subordinates whose views were more 
or less harmonious with his own. This 
board’s duty was to look over all dis- 
approvals by any PWA division and 
make its own recommendations in the 
premises. 


eon. in July, 1934, the President 
established within the PWA, and 
with Mr. Ickes as chairman, the Na- 
tional Power Policy Committee. “It 
is not to be merely a fact-finding 
body,” said the President, “but rather 
one for the development and unifica- 
tion of national power policy.” “ For 
five years this committee has served 
mainly as a berth for Benjamin V. 
Cohen as general counsel. Mr. Cohen 
is the reputed author of practically all 
public utility legislative proposals spon- 
sored by the New Deal, but no “na- 
tional power policy” has ever been pro- 
claimed. The committee was revital- 
ized by the President in October, 1939, 
for the stated purpose of developing 
“a consistent Federal power policy.”™ 
The Electric Power Board of Re- 
view in 1934 managed to get itself and 
the PWA “out on a limb” by using its 
authority to secure lower electric rates. 
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When a privately owned utility, threat- 
ened with competition by a PWA-fi- 
nanced municipal plant, agreed to re- 
duce its rates sufficiently, the board 
recommended withdrawal of the mu- 
nicipality’s application for a grant. 

This form of club-wielding over es- 
tablished utilities soon became embar- 
rassing, and in December, 1935, the 
policy was officially repudiated by Mr. 
Ickes."* Increasing dissatisfaction over 
the board’s operations brought about 
its dissolution after ten months of ex- 
istence. 


and months later, however, Mr. 
Ickes created a power division 
within the PWA. Its announced pur- 
pose * was to give “special and ex- 
peditious attention to applications for 
publicly owned power plants.” The ad- 
ministrator ordered that preference be 
given in all PWA state offices to the 
study of power projects. 

Coincidentally, the Federal Power 
Commission was engaged in making 
two surveys: One, by order of the 
President,” was a study of power re- 
sources—the other, by resolution of 
Congress ** at the instigation of Sena- 
tor Norris of Nebraska, a compilation 
of electric rates in every municipality 
in the United States. The PWA’s ap- 
propriations for unemployment relief 
were drawn upon for several hundred 
thousand dollars to finance the work. 

These surveys were conducted on a 
factual basis, but some of the ensuing 
reports were prepared with the appar- 
ent motive of indicating deficiencies of 
the privately owned utilities and, more 
particularly, to create a halo for public 
ownership. 

(The apparent diversion of this dis- 
cussion from the main theme—prefer- 
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ence to public agencies in the sale of 
power—is really not the injection of 
extraneous matter. All of these factors 
were clearly calculated to work toward 
the same end. ) 

By this time the public ownership 
movement was approaching its peak. 
The President and Mr. Ickes, through 
the PWA, had authorized the con- 
struction of several large hydroelectric 
projects. Some were Federal projects, 
purported to be for flood control, im- 
provement of navigation, reclamation 
of arid land, etc., but with the “‘inciden- 
tal” production of power as a major 
factor. Others were under the auspices 
of state and district public agencies 
which were given millions of dollars 
from the PWA unemployment relief 
fund. 


i the fall of 1934, President Roose- 
velt made a 3-day tour of the Ten- 
nessee valley. That his mind dwelt 
heavily upon the power activities of 
the TVA (although he referred to 
power as “a secondary matter”) is 
clear from his public utterances and 
“off-the-record” press conferences at 
that time.” It was at Tupelo, Miss., 
that he made a widely quoted remark 
which was generally assumed to refer 
to that small city’s adoption of public 
ownership in the distribution of elec- 
tricity supplied by TVA plants. He 
suggested that he could use Tupelo as 
a text that might be useful to many 
other parts of the nation :" 
. . . because people’s eyes are upon you 
and because what you are doing here is go- 


ing to be copied in every state of the union 
before we get through. 


Ifany doubt remained concerning the 
President’s abandonment of the policy 
of giving private enterprise the first or 
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even an equal chance to distribute 
power, it was effectively dissipated by 
his comment in connection with the es- 
tablishment (May, 1935) of the Rural 
Electrification Administration :” 

In accordance with the policy of the ad- 


minisiration, preference in these loans was 
given to applications from public bodies 


distributing electricity. (Italics supplied.) 

i to next year, immediately follow- 

ing the Third World Power Con- 
ference in Washington, President 
Roosevelt was temporarily won over to 
the power pool idea. This plan, spon- 
sored by some of the President’s power 
advisers, contemplated the joint opera- 
tion of public and private facilities un- 
der an equitable arrangement that 
would provide an outlet for Federal 
power and safeguard private invest- 
ment—with the public interest as the 
primary consideration. 

The more radical public ownership, 
antiutility group having access to 
the presidential ear were quick to act. 
They seemed to have little difficulty in 
swinging the President back to the left. 
Seizing upon the issuance of a tempo- 
rary injunction against the TVA 
(which everybody knew was in the 
offing when the power pool conference 
was called), the President abruptly 


discontinued the discussions of which 
he had said :*° 


“THE Bureau of Reclamation... 


& 


The public interest demands that the 
power that is being or soon will be generated 
by the Tennessee Valley Authority and at 
the Bonneville dam and other public works 
projects should be made to serve the great- 
est number of our people at the lowest cost 
and, as far as possible, without injury to 
existing actual investment. . 

These discussions indicate agreement toa 
remarkable degree that this objective can 
best be attained by codperative pooling of 
power facilities within each region, includ- 
ing those of the Federal projects, the pri- 
vately owned utilities, and the municipal 
plants, through the joint use of the existing 
transmission line networks under the con- 
trol of the members of the pool. Such a 
pool, it appears, will smooth out the peaks 
and valleys of separate system operations, 
reduce the amount of necessary reserve 
capacity, and postpone the need for invest- 
ment in new generating facilities. 

I am advised that by this means invest- 
ment in transmission lines and generating 
facilities could be kept to a minimum, serv- 
ice strengthened, and large economies in 
operation effected. If so, these great sav- 
ings, based on fair contractual relations be- 
tween the public and private agencies par- 
ticipating, should make it possible to bring 
cheap and abundant power to the gate of 
every community in the region at uniformly 
low rates. 


When some of the big Federal power 
projects reached the point where they 
needed more money than the PWA had 
available, it became necessary to ask 
Congress for direct appropriations. 
That raised the question of validating 
the program initiated by the President 
and Mr. Ickes. 

There was a little grumbling in Con- 
gress, but the “public power bloc’’ had 
slight difficulty in corralling an ample 
margin of votes. 


has grown by leaps and 


bounds as a producer of power. The installed capacity of its 
generating plants increased from 10,090 kilowatts in 1920 
and 32,390 in 1930 to 572,419 kilowatts in 1938. And the 
peak has not been reached, since Grand Coulee, Central Val- 
ley, and other important developments are not yet in pro- 
duction. Grand Coulee alone is planned to add more than 


2,000,000 kilowatts.” 
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oe legislation setting up an agency un- 
der the Secretary of the Interior 
for the marketing of power from the 
Bonneville project on the Columbia 
river, another step was taken toward 
sewing up electric power for public 
agencies, 

A preference clause similar to that in 
the TVA Act was enacted, with this 
addition ** (which has been charac- 
terized as “the dog-in-the-manger 
clause’) : 


Sec. 4(b) To preserve and protect the 
preferential rights and priorities of public 
bodies and cooperatives as provided in §(a) 
and to effectuate the intent and purpose of 
this act that at all times up to January 1, 
1941, there shall be available for sale to pub- 
lic bodies and codperatives not less than 50 
per centum of the electric energy produced 
at the Bonneville project, it shall be the duty 
of the administrator in making contracts 
for the sale of such energy to so arrange 
such contracts as to make such 50 per cen- 
tum of such energy available to said public 
bodies and codperatives until January 1, 
1941: Provided, That the electric energy so 
reserved for but not actually purchased by 
and delivered to such public bodies and co- 
Operatives prior to January 1, 1941, may be 
disposed of temporarily so long as such tem- 
porary disposition will not interfere with the 
purchase by and delivery to such public 
bodies and codperatives at any time prior to 
January 1, 1941: Provided further, that 
nothing herein contained shall be construed 
to limit or impair the preferential and prior- 
ity rights of such public bodies or codpera- 
tives after January 1, 1941; and in the event 
that after such date there shall be conflict- 
ing or competing applications for an allo- 
cation of electric energy between any public 
body or coéperative on the one hand and a 
private agency of any character on the 
other, the application of such public body 
or cooperative shall be granted. 


This was the top of the mountain for 
public ownership. There has been no 
pell-mell descent on the other side, but 
subsequent developments clearly indi- 
cate a trend toward dealing with the 
distribution of public power on an 
economic basis rather than with an eye 
singly to the aggrandizement of public 
agencies. 
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W J HILE Congress was completing 
action on the Bonneville bill, an. 


other measure containing identical pro. 
visions for the Fort Peck project in 
Montana was passed by the Senate, 
This bill was favorably reported to the 
House, but adjournment of the session 
forestalled final action. By the time 
Congress reconvened the following 
January, the situation had undergone a 
change. The House Committee on 
Rivers and Harbors submitted an er- 
tirely new bill, which became a law May 
18, 1938. 

The Fort Peck Act ® makes no 
reservation of power for public agen- 
cies. It directs that the Bureau of 
Reclamation (placed in charge of pow- 
er marketing instead of a special ad 
ministrator as at Bonneville) shall 
“give preference and priority to public 
bodies and cooperatives.” The law 
does not, as in the Bonneville Act, 
authorize the fixing of retail rates to 
be charged by private utility distribu- 
tors who may purchase Fort Peck pow- 
er at wholesale. 

Next came the matter of clipping 
the wings of the PWA in the making 
of grants to municipalities for the con- 
struction of electric systems to com- 
pete with established privately owned 
utilities. The issue arose when the 
Senate began consideration of a new 
public works appropriation for the 
fiscal year beginning July 1, 1938. 

A recalcitrant Senate seemed de- 
termined to end the destructive prac- 
tice of using public funds, through 
gifts and loans to public agencies, for 
the construction of competitive enter- 
prises. The administration, obviously 
not wishing to let Congress get away 
with the idea that it could write its 
own rules, rushed into“action with a 
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Public Funds for Public Ownership 


sak preinee indications justify the assumption 
that the free flow of public funds to promote 
public ownership of local electric utilities has been 
stopped. The day may not be far distant when the 
sale of power from Federal plants will be handled 


























on an economic basis which will give due recogni- 
tion to existing facilities and provide for wide- 
spread distribution in the true public interest.” 





verbal pledge from the President, 
transmitted via Senator Barkley, that 
the policy would be changed. Hence- 
forth, it was understood, no such 
grants would be made except in cases 
where privately owned utilities refused 
to sell their facilities at reasonable 
prices. . The Public Works Administra- 
tor, Mr. Ickes, was to be the judge of 
whether a fair offer had been made by 
a municipality. 


= turned the trick. The appro- 
priation bill was passed without 
the proposed restriction. The “gentle- 
men’s agreement” probably operated 


against some competitive projects 
which otherwise would have been fi- 
nanced by the PWA. But it did not 
prove to be as efficacious as credulous 
Senators and others had hoped. A few 
utility properties were sold; some 
municipalities lost their enthusiasm for 
public ownership in the face of the 
prospect of spending their own money 
—the PWA not being authorized to 
make grants for the purchase of ex- 
isting facilities. In other cases offers 
were made, found by Mr. Ickes to be 
fair, and rejected by the utilities as be- 
ing unreasonable; allotments for com- 
petitive construction followed. 


At least one case reached the courts, 
on the ground inter alia that the city 
had not made reasonable efforts to ac- 
quire the private company’s property — 
as required in the PWA’s conditional 
offer to make a grant. The United 
States Circuit Court of Appeals held 
that this provision was not a covenant 
but a condition contained in the offer 
which could be performed, modified, 
or waived. The Supreme Court re- 
fused to review. So much for the 
“gentlemen’s agreement.” 

When the 76th Congress (1939) 
took up the matter of appropriating 
more money for unemployment relief 
and for public works, it soon became 
apparent that the Senate, at least, was 
determined to write into the statutes an 
effective restriction against the use of 
public funds to finance publicly owned 
competitive enterprises. The first step 
was taken in connection with the emer- 
gency relief appropriation ** for the 
Works Progress Administration. It 
was provided (§ 34) that none of the 
funds should be used in behalf of any 
manufacturing plant in competition 
with existing industries. The “public 
power bloc” in Congress was still 
strong enough, however, to force the 
addition of an exception: 
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This section shall not apply to municipal 
electric plants in communities not now ade- 
quately served at reasonable rates. 

Since the WPA, owing to other lim- 
itations and the general character of its 
activities, was not in a position to give 
substantial aid to municipal electric 
plants, the exception was unimportant. 


“THE proposed “Works Financing 

Act of 1939” presented a more 
vital issue. President Roosevelt came 
out against continuation of the loan- 
grant system under which the PWA 
had been operating. As a substitute, 
he recommended Federal loans for 


self-liquidating” projects. Such proj- 
ects, however, were to be “in no way 
competitive with private enterprise. 

Notwithstanding this proposed lim- 
itation, a bitter fight developed in Con- 
gress over incorporating a specific re- 
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striction in the bill. The upshot of the 
matter was the adoption by the Senate 
(45 to 24) of the following proviso :*° 


Provided, that in order that the competi- 
tive system of private enterprise for profit 
shall be maintained and encouraged, loans 
under this subsection shall be so adminis- 
tered as not to promote any undertaking in 
a field now adequately supplied by existing 
competitive private enterprise or by existing 
noncompetitive private enterprise at reason- 
able rates or prices, unless in the latter case 
a reasonable offer is made to acquire the 
facilities of such noncompetitive enterprise 
and such offer has not been accepted, and a 
finding to that effect has been made after 
public hearing by the Public Works Com- 
missioner. 


The House Committee on Banking 
and Currency refused to approve a 
similar amendment. However, since 
the bill failed to reach the floor of the 
House for a vote, the issue was left un- 
decided when Congress adjourned. 

The latest legislative chapter in this 
variegated record of public ownership 
infiltration under New Deal auspices 
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takes us back to the Reclamation Ac 
of 1902, as amended in 1906. 
| veneer innocuous bill ®” was 
introduced in the House last June 
by Representative Compton White of 
Idaho, chairman of the Committee on 
Irrigation and Reclamation. The bill 
originated in the Department of the In- 
terior, of which the Bureau of Recla- 
mation is a part. Its stated purpose was 
“to provide a feasible and comprehen- 
sive plan for the variable repayment of 
construction charges on United States 
reclamation projects, to protect the in- 
vestment of the United States in such 
projects, and for other purposes.” 
Among the “other purposes” was this 
proviso: 

That in said sales or leases (of power) 
preference shall be given to municipalities 
and other public corporations or agencies 
and to codperatives. .. . The provisions of 
this subsection respecting the terms of sales 
of electric power and leases of power privi- 
leges shall be in addition and alternative to 


any authority in existing laws relating to 
particular projects. 


The Bureau of Reclamation, it 
should be noted, has grown by leaps 
and bounds as a producer of power. 
The installed capacity of its generating 
plants increased from 10,090 kilowatts 
in 1920 and 32,390 in 1930 to 572,419 
kilowatts in 1938.* And the peak has 
not been reached, since Grand Coulee, 
Central Valley, and other important 
developments are not yet in production. 
Grand Coulee alone is planned to add 
more than 2,000,000 kilowatts. 


HE proposal to make mandatory 
the preference accorded to public 
agencies, and to broaden the field to 
which such preference should apply, 
brought forth violent opposition in 
Congress. The objections were voiced 
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by Representative Francis H..Case of 
South Dakota at a hearing on the bill. 
He said :*° 


A great deal of opposition we find on the 
floor to including a power development in 
connection with electricity (sic) comes from 
those who believe we are setting up some 
competition or some special benefit to the 
detriment of existing investments. Now, as a 
matter of administration, probably all 
municipalities and public agencies of one 
sort or another have been canvassed, as well 
as private companies, but it seems to me that 
the position of irrigation in developing elec- 
tric power in connection with an irrigation 
district is much stronger if we do not pro- 
vide in the law authorizing a preference has 
got to be given a public body. If a public 
company or a private utility already existing 
is willing to buy power and pay for it the 
same amount of money that would be bid 
by a public agency, why shouldn’t it be sold 
to a private company? 


The National Reclamation Associa- 
tion, through F. O. Hagie, secretary- 
manager, told the committee :*° 

The National Reclamation Association 
has no desire to see the present power policy 
of the Bureau of Reclamation altered in any 
way. If we did we would doubt the advisa- 
bility of bringing about such an amendment 
in connection with this bill which seeks to 
bring about more flexibility in the relation- 


ship between the government and the water 
users. 


The committee thereupon struck 
from the bill the above-quoted lan- 
guage, and the measure was so passed 
by the House. The Senate committee, 
however, walked right into the trap. 
Its report, submitted by Senator 


O’Mahoney (who had sponsored the 
amendment to the works financing bill 
to protect private enterprise), included 


this comment: 


t 31 


This (preference) proviso is considered 
by the committee to be in accord with the 
policy of Congress first incorporated into 
law in the act of April 16, 1906 (34 Stat. 
116, 117) and reénacted in the act of Febru- 
ary 24, 1911 (36 Stat. 930). The proviso in 
question does not change this long-con- 
tinued policy under which surplus power 
from reclamation projects has been disposed 
of to the mutual satisfaction of privately 
and publicly owned utilities and without any 
controversy over the power questions which 
are such live issues in other parts of the 
country. It is therefore deemed appropriate 
that this proviso be included; and the com- 
mittee has adopted an amendment to H. R. 
6984, accordingly. 


The amendment, which was accepted 


by the Senate, provided™ 


That in said sales or leases preference 
shall be given to municipalities and other 
public corporations or agencies; and also to 
coOperatives and other nonprofit organiza- 
tions financed in whole or in part by loans 
made pursuant to the Rural Electrification 
Act of 1936 and any amendments thereof. 


: | ‘HE payoff came in the conference 


committee to which the bill was 


referred because of the differences be- 
tween the House and Senate versions. 
The House conferees were Representa- 
tives Compton White of Idaho, Knute 
Hill of Washington, and Charles 
Hawks of Wisconsin. Mr. White, who 
sponsored the bill as written in the De- 


e 


. the ambitious scheme for a ‘little TVA’ in Nebraska 
seems to have petered out and the public power districts, 
instead of buying up all the privately owned electric utilities 
in the state, have turned to those same utilities as the logical 
purchasers of wholesale power from the public plants. 
Similarly, the Lower Colorado River Authority ... has en- 
tered into a contract with a privately owned utility for a 
substantial block of power which will be distributed through 


a) 


existing factlities. ... 
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partment of the Interior, and Mr. Hill 
are listed among the ardent believers 
in government ownership and gov- 
ernment operation of power plants. 
They are alleged to have made 
no sincere effort to uphold the view- 
point of the House but gladly gave in 
to the Senate conferees on every point 
at issue, including the preference clause. 
Mr. Hawks, however, refused to sign 
the conference report. 

Proponents of the preference clause 
insisted that it did not in fact change 
the policy under which the Bureau of 
Reclamation had operated since 1906. 
This was disputed by Representative 
Case in these words :* 

There is all the difference in the world 
between a clause permitting “preference for 
the sale of power to municipal purposes” 
and a mandatory clause requiring “prefer- 
ence to municipalities and other public cor- 
porations and agencies and coGperatives” in 
the sale of that power. The net effect of the 
amendment is to change the bill from a 
water conservation measure to a power 
promotion measure. . . . Existing law only 
gives preference to sale for municipal pur- 
poses, not to municipalities as distributors 
of power. 

The report of the conference com- 
mittee was presented to the House on 
the eve of the adjournment of Con- 
gress. Fearful that the whole measure 
might fail of enactment, thereby de- 
priving settlers on irrigation projects 
of needed benefits, many opponents of 
the preference clause submerged their 
objections and voted to accept the re- 
port. The bill thus became a law.** 


HE importance of this incident lies 

not in the victory of the “public 
power bloc’”’ but in the interposition of 
greater obstacles to the Juggernaut 
which had been rolling over private en- 
terprise almost without opposition. 
There can be no doubt that sentiment 
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in Congress is crystallizing against 
the ultra-radical New Dealers’ pro. 
gram so succinctly stated by Thomas 
G. Corcoran (according to Raymond 
Moley*) : 

. . . twenty years from now the govern. 


ment will own and operate all the electric 
utilities in the country. 


Further indications that the sweep of 
public ownership has been stalled are to 
be seen in the experience of some of 
the big power projects financed by the 
PWA. The economic necessity of find- 
ing profitable markets for their output 
has relegated the socialistic program to 
the background. Thus, the ambitious 
scheme for a “little TVA” in Nebraska 
seems to have petered out and the pub- 
lic power districts, instead of buying 
up all the privately owned electric util- 
ities in the state, have turned to those 
same utilities as the logical purchasers 
of wholesale power from the public 
plants. Similarly, the Lower Colorado 
River Authority, a Texas state agency, 
has entered into a contract with a 
privately owned utility for a substan- 
tial block of power which will be dis- 
tributed through existing facilities and 
thus serve the public interest without 
wrecking private investment. 

In connection with this Texas situa- 
tion, President Roosevelt reverted in a 
measure to his earlier attitude on the 
subject of power distribution. Refer- 
ring to the contract between the 


Authority and the utility, he wrote :* 


It shows that it is possible for a neighbor- 
ing private utility to codperate with a pub- 
lic power development to the advantage of 
both and the public. I hope that this co- 
Operation will be manifested in other areas 
where similar problems arise. 


one this expression of approval 
of a policy of codperation en- 
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couraged Dr. Paul J. Raver, newly ap- 
pointed administrator of the Bonneville 
project, to indicate a disposition to take 
similar action in the Pacific North- 
west. Obviously viewing the situation 
realistically, Dr. Raver said of the 
Bonneville power plant :*” 


It must be linked with the other hydro 
and steam plants of the region. Such a pro- 
gram will not only assure a more stable and 
reliable power system, but it will provide 
millions of dollars’ worth of additional 
prime power for industries that seek low- 
cost electric energy. ... By hooking Bonne- 
ville up with the network of private and 
public lines of Oregon and Washington, we 
are extending the influence of low-cost 
Columbia river power to the far corners of 
the state. 


So the pendulum is at least on the 
verge of moving in the opposite direc- 
tion from the course it has been travel- 
ing since 1933. Present indications 
justify the assumption that the free 
flow of public funds to promote public 
ownership of local electric utilities has 
been stopped. 

The day may not be far distant 
when the sale of electric power from 
Federal plants will be handled on an 
economic basis which will give due 
recognition to existing facilities and 
provide for widespread distribution in 
the true public interest. 
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Turn of Antiutility Tide 


Belief that the current of public opinion is 
setting in against the public ownership bloc 


In the opinion of the author it will not be the utilities which will 

whir out of the brush when the congressional huntsmen march 

up with their shotguns. It will be the POB and the government- 
owned power plants. 


By HERBERT COREY 


F I were a utility mogul—which | 
if am not by the distance between 

here and the nearest Bengal 
Lancer—I would be humming cheerily 
to myself these days. I would even be 
trying to remember the quotation about 
the enemies who had been delivered 
into my hand. This will not be a popu- 
lar sentiment with the moguls, I know. 
After seven years of catching all the 
breaks in their faces they hum, when 
they hum, like a dynamo with a loose 
rivet. For all that I feel sure I am 
right. 

They will have the chance of their 
lives during this congressional session 
of 1940. The Public Ownership Bloc 
—and for the sake of space that title 
will be abbreviated to POB, following 
the excellent example set by the Rus- 
sians and the New Deal — the POB, 
then, led with its neck a few months 
ago. Its timing was bad. It undertook 
to put over the Billion Dollar Grid plan 
in the industrial section of the East un- 
der cover of the national defense pro- 
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gram. Unless the information I have 
been able to get is all bad, the POB will 
fail in this scheme. What it has tri- 
umphantly succeeded in doing, how- 
ever, has been to put itself on trial. For 
the first time since 1933 it will not be 
the utilities which will whir out of the 
brush when the congressional hunts- 
men march up with their shotguns. 
That agitated bunch of feathers in the 
air will be the POB. 

Those who think I am wrong are 
urged to watch what will happen on 
Capitol Hill. 

The POB advanced its billion dollar 
plan for the future just at the time 
when popular scepticism was begin- 
ning to make itself felt about what had 
been done in the past. If the general 
taxpayer is being unduly burdened to 
favor a theory and a few local taxpay- 
ers, the public intimated that it wanted 
to know. It heard charges that the 
publicly owned utilities were not as ef- 
ficiently operated as the private utili- 
ties, and that the public utilities’ rates 
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were higher, and that millions of dol- 
lars had been spent in pursuit of a 
jack-o’-lantern. Men who could not be 
disregarded had been insisting that the 
public projects—TVA and Bonneville 
and Coulee and the rest—be made to 
submit to an audit by unprejudiced ac- 
countants : 

“Everything may be all right,” these 
men said, “but let’s find out. It isn’t 
possible that any set of men can be as 
all-wise and selfless as the govern- 
ment’s administrators believe them- 
selves to be.” 


Bhs POB said there is a shortage 
of current. It could not prove it. 
Mere assertion is not passing at par 
nowadays. The Army Engineers did 
not support the claim that the Big 
Grid is an essential part of the scheme 
of national defense. Taxes are going 


higher and the national debt limit of 
$45,000,000,000 is being threatened. 
It was at this time that the POB came 
in with its demand for more millions 
—anything up to a billion—for the 
linking up of a grid which, if needed, 
the private utilities will link up for 


themselves. It was widely charged 
that the aim was to take control of the 
utilities from their owners and turn it 
over to a group of adventurers and ex- 
perimenters. 

If the utility magnates do not hum, 
they are deaf to the acoustic possibili- 
ties of the situation. 

When the attack on the utilities be- 
gan, away back in 1933, they were in 
the national dog house. Some of the 
chief figures in the industry had been 
misbehaving. Not all of the utility 
chiefs had settled down after a period 
of pioneering in an epoch marked by 
wild expansion in almost every line. 


Rates were often not justified by the 
costs and the ratepayers could prove 
it. Some of the chiefs meddled in poli- 
tics and were caught at it, and some of 
the local managers seemed to go out 
of their way to irritate the public. 

“T want you to take back this iron,” 
said a friend of mine to a local man- 
ager. “It won’t work.” 

“T’ll not take it back,” said the local 
manager, “and you'll pay for it—or 
else.” 


—_— boss controlling an 
indispensable monopoly can stir 
up plenty of trouble for his industry. 
The industry employed educators to 
write booklets on the nature and use of 
electricity. There is not an objection- 
able statement in any one of them that 
I have seen, but the fanatic public 
ownership advocates cried that the 
schools were being “bought.” The 
Federal Trade Commission held 
a smearing investigation of the 
industry. The growth of the business 
had been furthered by the holding 
company device. It could not be what 
it is today without the holding com- 
pany. But some of the holding com- 
panies were about as bad as the POB 
said they all were, and that was awful. 
The industry should have taken ac- 
count of itself and cleaned house but it 
did not. It got mad and kicked the 
door. 

When the TVA “yardstick” was 
proposed, the country was in a mood 
to use it to beat the utilities. It was 
well greased, too, with humanitarian, 
riparian, educational, and soothsaying 
schemes. Any politician could see that 
it was a “natural.” The original TVA 
was made up of men who were certain 
to get a good press. One Morgan was a 
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great hydraulic engineer and known 
across the country as an educator who 
had chased the termites out of Antioch 
College, and another Morgan had 
fought the cattle tick to the death 
throughout the Southwest and im- 
proved the breed of critters on the 
farm, and Lilienthal had made a repu- 
tation as a member of Wisconsin’s 
commission to regulate the utilities. 
The public ownership bloc of the day 
got more printed columns than had 
been given to anything since the 
World War. 


HE politicians saw their chance, 
too. The map recently issued by 
the P. U. R. Executive Information 
Service shows that “the total cost of 
the Federal power program” was $1,- 
741,843,264 at the date of publication. 
The eventual total will run higher. On 
the other hand, there will be deduc- 
tions for various allocations for mul- 
tiple-use facilities, which cannot as yet 
be estimated. Rhode Island was the 
only state that did not get some of the 
gravy. The public ownership plan for 
a time was the most thoroughly loved 
thing that had ever been placed before 
Congress. Count the talking points in 
its favor: 
Money to be spent all over the map. 
The money, too, was taken from the 
Federal Treasury. The home-town 


e 


taxpayer is apt to make himself believe 
that he will never get a bill for his 
share of that kind of money. 

An unpopular industry was to be 
chastised. The public had never been 
convinced by the industry that only a 
slight share of its unpopularity was de- 
served. The utility magnates seem to 
have taken Benjamin Franklin’s slo- 
gan in reverse, and decided that rather 
than hang separately they would all 
hang together. 

Souls were to be saved; silk stock- 
ings promoted; cows drained by elec- 
tricity; and father would sit up in the 
best room reading the encyclopedia at 
night instead of stumbling upstairs in 
the wake of a tallow candle. Rivers 
were to be controlled ; millions of acres 
of farm land added to the millions of 
acres we were taking out of production 
because they could not be made to pay; 
boys would stay on the farm; and the 
national defense plan made practical. 
The nation did not listen to the few 
voices piped up against this program. 
Who would post a “No Hunting” sign 
in the Elysian Fields? No one would 
be listening even now, in the opinion of 
a great many observers, if the Eu- 
ropean war had not gotten into our na- 
tional hair. When the war threatened 
to add to the growing burden of taxes 
and the $45,000,000,000 debt limit, the 
sum was trouble. 


6,000,000 horsepower and the shortage the Big Gridders 


q “... im 1917 the reserve electric power amounted to about 


had cried about had not existed. The reserve power in 1938 
amounted to 17,500,000 horsepower even at a time when 
the combined demand of all industrial, residential, and com- 
mercial utilities reached the year’s peak demand.” 
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Sewn POB thought the war offered 
them perhaps the final chance to 
secure government control of the utili- 
ties industry under the New Deal as at 
resent constituted. The POB had not 
added all the figures. 

Enough has been printed about the 
Great Grid plan they cooked up. It was 
admitted without a dissenting voice 
that if by any foul chance we were to 
be forced into the war, we would need 
all of our resources. The POB assert- 
ed that in 1918 we were experiencing 
a shortage of power. They asserted 
that the industry had not expanded in 
the ensuing twenty years to meet the 
demands for power which would be 
made when business was again normal, 
not to speak of the abnormal demands 
which would be made in war. The 
POB had nothing to say in response to 
the industry’s complaint that the ac- 
tions of the government had kept it 
from getting the equity money it had 
always previously been able to secure. 
A business that had been one of the 
most progressive and certainly one of 
the soundest before the POB began its 
attack through TVA was no longer a 
favorite with the investor. 

‘“‘We must have more power,” cried 
the POB. 

President Roosevelt did a very 
sound and sensible thing. He appoint- 
ed a committee headed by Assistant 
Secretary of War Louis Johnson to 
look into the power situation. Johnson 
had become known to the industrialists 
through his plan for the mobilization 
of industry in the event of war. Strict- 
ly speaking, the plan dated back to 
Bernard Baruch’s days, following the 
first World War, but Johnson, codp- 
erating with Assistant Secretary Edi- 
son of the Navy Department, had made 


it a live and glowing fact. Johnson is 
practical in mind and operation and not 
inclined to chase rabbits when he goes 
hunting for deer. Industry had learned 
to trust him. It is a regrettable fact 
that some leaders of the utilities, hav- 
ing for seven years been roughly han- 
dled by the administration, were in- 
clined to antagonize the Johnson com- 
mittee. In time they learned that the 
committee was only doing what every- 
one admits should have been done. 
It was finding out the facts. 


HE result of the Johnson commit- 

tee inquiry was that certain weak 
spots in the utility set-up were discov- 
ered and the industry promised to see 
that they were patched up. It was at 
this time that the Billion Dollar Grid 
first appeared. The POB made a plan 
for the interlocking of all the great 
plants in the East, if the companies af- 
fected were not willing to make the 
changes the POB thought desirable— 
at a guess the POB’s wishes at this 
moment were being expressed by 
“Tommy” Corcoran, his inventive 
legal partner, Ben Cohen, Secretary of 
the Interior Ickes, Federal Power 
Commission’s Leland Olds, all some- 
what sheltered and aided by Senator 
Norris. There were a score or more of 
others, of course, but these were the 
heads. 

As the interlocking links were to be 
primarily a part of the defense pro- 
gram, it was proposed that the govern- 
ment assert its control. Money was to 
be loaned by the RFC for the link 
building if the privately owned com- 
panies either lacked the money, or felt 
that building links which would be use- 
less in peace time could not be recom- 
mended to their stockholders. This 
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The St. Lawrence Project 


ob rr coal men saya St. Lawrence project in operation would 

preémpt the market for 7,000,000 tons of bituminous coal 
annually. They will call attention again to the inroads on the soft 
coal market that have been made by the TVA and other hydro- 
electric projects, and prove once more that modern installations 
can produce power by using coal more cheaply than by using 
water. They will also observe that many thousand miners who 

want to work are on relief.” 





struck a remarkably tough snag in 
Jesse Jones of the RFC. He would lend 
money, he said, on any proposition that 
seemed good from a business point of 
view. He would not take the song of 
the humming bird as good security, 
and he had been told that this bird is 
almost inaudible. For all that, and 
with due regard to Mr. Jones, this 
early grid plan could have been put 
through if Mr. Roosevelt had gotten 
in behind it. 

He did not get in and the first plan 
turned mouldy. 


mca has never been any doubt of 
Mr. Roosevelt’s personal attitude. 
He does not like the utilities. He is on 
record, however, as saying that he does 
not favor government ownership. The 
POB’s plan would have given the gov- 
ernment control without letting the 
government in for any losses. If the 
grid were to be immediately available 
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in war time, then it must be supervised 
in peace—so ran the argument—and 
the supervision of the grid meant in 
fact the bossing of the gridded area. 
Mr. Roosevelt did not favor it, or did 
not favor giving the POB half a bil- 
lion dollars or more. It may be he 
thought the plan was unworkable, or 
not needed at the moment, or ill advised 
politically. Perhaps he was influenced 
by the unhappy state of the national 
finances. He did not disfavor it, 
either. He merely said nothing. 
Those who desire to understand op- 
erations in Washington should realize 
that Mr. Roosevelt often operates in 
precisely that way. An interesting sug- 
gestion is made to him, or he makes it 
to others, and he tosses the suggestion 
before the people to see what happens. 
Sometimes the members of his per- 
sonal and political circles are at violent 
odds about it. Mr. Ickes shouts off in 
one direction, his mane in the air, and 





Mr. | 
sistent 
tary 0 
to writ 
his ste 
hillbill 
other « 
Perkit 
helion 
tary © 
the te 
farme 
on atl 
by th 
somet: 
confu 
fied. 

idea h 
some 
out of 


i 


the re 
but t 
The ] 
sourc 
Stetti 
uatio: 
tor \ 
maki: 
Mr. I 
vent : 
its si 
Norr 
moni 
well 
POB 
Was! 
Willl 
verse 
char; 
secot 
made 


of p 


TURN OF ANTIUTILITY TIDE 


Mr. Morgenthau meekly but per- 
sistently creeps in another, and Secre- 
tary of State Hull—the reporters like 
to write of his “spaniel eyes” —picks up 
his stake of martyrdom and does his 
hillbilly damnedest to bust it over some 
other cabinet member’s head, and Miss 
Perkins of Labor gets out her peri- 
helion and makes it snap, and Secre- 
tary of Agriculture Wallace finds in 
the tea leaves a new plan to aid the 
farmer, and all the positions possible 
on any given proposition are adopted 
by the administrative heads. One 
sometimes gets the impression of utter 
confusion. That may often be justi- 
fied. It is also the case that after an 
idea has been flapped about for a time, 
some definite plan sometimes drops 
out of it. 


F ten POBD’s grid fell out of sight in 


the months immediately following 
the report of the Johnson committee, 
but the works went on underneath. 
The President dismissed the War Re- 
sources Committee headed by Edward 
Stettinius in order to smooth out a sit- 
uation on Capitol Hill, and keep Sena- 
tor William Borah of Idaho from 
making a tumultuous allegation that 
Mr. Roosevelt had gone over to the sol- 
vent interests. Then the POB gathered 
its strength for an attack. Senator 
Norris made charges against the Com- 
monwealth & Southern which were 
well advertised in advance by the 
POB to their favorites among the 
Washington correspondents. Wendell 
Willkie was able to give chapter and 
verse in his refutation of the Norris 
charges, but not many people read the 
second day’s story. David Lilienthal 
made a scrap of paper out of his treaty 
of peace with the Commonwealth & 


Southern. Harry Slattery, Rural Elec- 
trification, and Leland Olds, FPC, 
joined Secretary Ickes in outcries. The 
President named a National Power 
Policy Committee to succeed the John- 
son committee. 

Johnson was retained in the NPPC, 
but he was the only conservative. Other 
members were all rated as antiutility— 
Ickes, Olds, Slattery, Carmody, 
Jerome Frank of the SEC — with 
Frederick Delano as a silent member. 
Ben Cohen was general counsel and 
Tommy Corcoran was a background 
shadow. Mr. Olds went to the Presi- 
dent with an alarming report of power 
shortage. The public began to fear 
that we really might be forced into war. 
It was discovered, ten years after the 
fact, that the Army is short in every es- 
sential. Its horses average sixteen 
years old. It has not enough antiair- 
craft guns to protect Hyattsville. It 
has not enough trucks to handle the 
spring mobilization properly. All the 
signs pointed toward a whooping ac- 
ceptance of the Billion Dollar Grid and 
anything else that might strengthen 
the program of national defense. 

Then events applied a wet towel to 
the fevered national forehead. 


. appeared that there was no imme- 
diate prospect of war. The antiwar 
attitude of the public was made clear. 
Americans paid about forty billion dol- 
lars for a share of the first World War 
and twelve billion dollars in uncollect- 
ible debts are still on the books. The 
Army’s rearmament plans are coming 
along swimmingly. Opposition to lift- 
ing the $45,000,000,000 national 
debt limit was growing more vigorous. 
Mr. Roosevelt was again talking of a 
cut in the budget and gave no encour- 
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agement to the Big Grid advocates. 
The U. S. Chamber of Commerce re- 
ported that: 

Even in 1917 the reserve electric 
power amounted to about 6,000,000 
horsepower and the shortage the Big 
Gridders had cried about had not ex- 
isted. 

The reserve power in 1938 amount- 
ed to 17,500,000 horsepower even at a 
time when the combined demand of all 
industrial, residential, and commercial 
utilities reached the year’s peak de- 
mand. 

The USC of C is a favorite target 
for the New Deal’s arrows, but in 
Congress it is recognized that this body 
is made up of business men and that it 
would not last overnight if it were 
proven to have misrepresented facts of 
vital importance to industry and 
commerce. Secretary Ickes complained 
that the C of C’s first release did not 
go into details, and was promptly fur- 
nished with the full report which 
fairly bristled with them. The net re- 
sult has been, so far as observers have 
been able to detect, a hardening of the 
resolution of Congress to discover 
what all the shouting has been about. 
If the New Deal can prove that it has 
wisely expended the one and three- 
quarter billion dollars on public power 
projects identified on the P.U.R. map, 


q 


other moneys will no doubt be appro. 
priated for the same purpose in the fy. 
ture. But the congressional tendency 
—say the observers—is to go through 
those expenditures with a lantern. 
. was this moment that the Big Grid 
advocates selected to repeat and re- 
emphasize their demand that anywhere 
from half a billion to one billion dol- 
lars be spent for a project that was not 
needed. The utility industry had al- 
ready complied with every suggestion 
made by the original Johnson commit- 
tee. It had put out or contracted for 
close to $700,000,000. It stood ready 
to make any further additions at its 
own cost where desirable. The charge 
was repeated on many editorial pages 
that the Big Grid was merely a clever 
device through which government 
control of the industry could be se- 
cured. Congressmen in private con- 
versation resented the suggestion cred- 
ited to Secretary Ickes that a new gov- 
ernment corporation be set up with 
authority to borrow the money needed 
for the Big Grid. This was an obvious 
effort to by-pass the hostility Con- 
gressmen were showing to a further 
increase in the national debt. An es- 
sential part of the grid program has 
been the development of the St. Law- 
rence project, which the Senate re- 
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“THE [1940] session [of Congress] may run five months 
and detonate at every pore during that period. The privately 
owned utilities at last have their chance to save a $14,000,- 


000,000 tax-paying industry. If they can prove that gov- 
ernment ownership has been extravagant and inefficient, 
the observers say they will save it. Congress is in a mood to 
listen. The $45,000,000,000 debt limit and the growing taxes 


have turned the tide.” 
JAN. 18, 1940 
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fused to ratify in 1934. The congres- 
sional opposition to this plan seems to 
have hardened in the intervening five 
years. 

The Big Grid plan has, in fact, 
spotlighted the failures of the public 
ownership program so_ successfully 
that Congressmen are making ready 
the material for an inquiry into it. 


gal coal men say a St. Lawrence 
project in operation would pre- 
émpt the market for 7,000,000 tons of 
bituminous coal annually. They will 
call attention again to the inroads 
on the soft coal market that have 
been made by the TVA and other 
hydroelectric projects, and prove 
once more that modern installations 
can produce power by using coal more 
cheaply than by using water. They 
will also observe that many thousand 
miners who want to work are on re- 
lief. The claims that municipally 
owned plants furnish power at lower 
rates than privately owned plants will 
again be challenged in Congress. 
Frank A. Newton recently noted that 
the March, 1939, report of the FPC 
shows that residential rates charged by 
the private companies are lower than 
those of the municipally owned com- 
panies, without regard to the taxes 
paid. 

This tax matter is an especially vul- 
nerable bastion in the POB’s wall. 
Newton states that the U. S. Census 
report for 1937 shows that the mu- 
nicipal plants paid 1.5 per cent of their 
revenue in taxes and the privately 
owned plants paid 14.2 per cent, and 
that the same census shows the private 
plants pay their employees on the aver- 
age 16 per cent more. In the Tennessee 
valley the refusal of the TVA to pay 


taxes at the same rate paid by the dis- 
possessed Commonwealth & Southern 
has “practically destroyed a score 
or more of counties along the river,” 
according to Congressman May of 
Kentucky. Senator Norris has admitted 
that the TVA cannot stand fair com- 
petition with private companies: 

“If we go to the extreme (that the 
local property of the TVA shall be sub- 
ject everywhere to taxation under the 
local laws of taxation), Senators can 
see the TVA would be out of business 
in three months.” 


M: Norris may not be right in this. 
He has been notably wrong in 
other matters pertaining to the utilities 
He secured, for example, thirty-odd 
million dollars for his “little TVA” in 
his home state of Nebraska, which 
seems to have been a lamentable fail- 
ure. L. W. W. Morrow, western edi- 
torial director of the Electrical World, 
after an exhaustive inquiry into Mr. 
Norris’ private TVA, reported that: 


It is uneconomic and has a hard financial, 
political, and operating row to hoe before 
it is established as a going concern. ... It 
is doubtful if either power or irrigation will 
ever bring in sufficient revenues to pay for 
the costs incurred. 

Congress will certainly be asked to 
inquire into the highly controversial 
matter of fair auditing. TVA’s critics 
say its “real” deficit in the fiscal year 
ending in 1938 was $2,965,000, instead 
of the admitted deficit of $310,000. 
Carl A. Bock, chief consulting engi- 
neer of the TVA, recently resigned be- 
cause of his belief that “TVA could 
take greater steps to insure economy 
and efficiency. Valuable opportunities 


. can be overlooked or large sums need- 


iessly spent unless such projects are 
subjected to independent searching 
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analysis.” General taxpayers are mak- 
ing themselves heard. “It would be un- 
just,” said The Washington Post edi- 
torially, “to tax the people of an entire 
country in order that a favored group 
of power consumers in the Tennessee 
valley might enjoy the benefits of ultra- 
cheap government-produced power.” 
Unless all the signs are wrong, it will 
be the POB and the government-owned 
power plants that will be under fire dur- 
ing the 1940 session. All thought that 
this will be a short, mild, love-and- 


kisses parliament seems to have been 
dismissed by the observers. The session 
may run five months and detonate at 
every pore during that period. The pri- 
vately owned utilities at last have their 
chance to save a $14,000,000,000 tax. 
paying industry. If they can prove that 
government ownership has been ex. 
travagant and inefficient, the observers 
say they will save it. Congress is in a 
mood to listen. The $45,000,000,000 
debt limit and the growing taxes have 
turned the tide. 











The Futility of Managed Economics 


— the progress toward recovery the United States takes 
rank in the twenty-first place among the twenty-two 
nations, while France is in the twenty-second place. Both 
nations share in common two similarities in their depression 
record. Both have followed programs of managed economics 
in which government has left unchanged the capitalistic struc- 
ture of business, while interposing progressive regulation over 
its operations, and meanwhile incurring huge deficits to finance 
subsidies and relief programs. In both countries these develop- 
ments have been accompanied by great reductions in the in- 
vestment of private capital in business enterprise. 
“Herc is the key to the central problem of this depression. 
In this country and in France the governments imposed upon 
business operations progressive and continuously changing 
regulations, restrictions, interventions, and state competitions. 
As these interferences multiplied, and as taxation mounted, 
our national savings accumulated by private investors almost 
stopped flowing into business enterprises. The only reason 
why investors take present risks is that they hope to receive 
future gains. When they find the risks too greatly increased, 
and the prospects for profits too much reduced, they stop mak- 
ing new investments and either buy riskless bonds or leave 
their money idle in the banks.” 
—Leonarp P. Ayres, 
Vice President, Cleveland Trust Company. 
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The Congressional Economy 
Line Forms to the Right 


A Washington news correspondent’s appraisal of 
the prospects for utility legislation in the current 
session of Congress. 


By HAROLD BRAYMAN 


Oo matter what pitfalls may lie 
N ahead for the utility industry 

as a whole, a survey of in- 
formed congressional opinion at the 
outset of the current session reveals 
that there has been no occasion in the 
last seven years when the industry has 
had as little to fear in the form of anti- 
utility legislation by Congress. 

This is not due to any sudden friend- 
liness toward the industry on the part 
of those government officials who have 
been needling it for years. There are 
still the Ickes, the Norrises, the Ran- 
kins, the Lilienthals, the Corcorans, 
and the Cohens who believe that a 
power company deserves no better 
treatment than would be given to a 
nest of rattlesnakes. 

This group, far from satisfied with 
the supposed “‘peace” that followed the 
settlement of the Commonwealth & 
Southern-TVA dispute, have recently 
started several new agitations. In so far 
as they can stir up the old fight through 
the use of purely administrative 
powers, as contrasted with legislative 


action, they may keep the pot boiling. 
But when it comes to getting legis- 
lation through Congress, they have not 
only the difficulty of the same conserva- 
tive trend that was so evident in the 
first session of the Seventy-sixth Con- 
gress, but they are up against a new 
situation which will make it even more 
difficult for them to push through any 
legislation requiring appropriations. 


oo Roosevelt has started the 
session off on a strong note of 
economy. His budget, with expendi- 
tures substantially reduced below those 
of a year ago, places the burden on 
Congress if it adds materially to pro- 
posed appropriations. The President in 
this message took a more positive 
stand against unnecessary expendi- 
tures than he has since the night in 
October, 1932, when he made his 
famous economy speech at Forbes 
Field in Pittsburgh from a platform 
erected over the second base. It might 
be suggested that in this respect Janu- 
ary, 1940, marks the first time since 
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then that he has been out of left field. 

At any rate, if Congress wants to 
appropriate money for things not in the 
budget, the legislators are placed in the 
position of having to find the way to 
finance their spending either by taxes 
or by taking the course which many 
Congressmen, on the eve of a national 
election, regard as suicidal; namely, 
voting to raise the $45,000,000,000 
debt limit. 

This is not meant to imply that Con- 
gress will make no appropriations not 
contemplated in the budget; it merely 
means that it will make very few 
from which the political returns to a 
majority of the members are not direct 
and obvious. There is little antiutility 
legislation involving appropriations 
where such returns are either direct or 
obvious, except to a comparatively 
small minority living in the districts 
involved. 

Furthermore, the keenest observers 
expect the 1940 session of Congress to 
do little that is new in any field. The 
history of preélection Congresses is 
that they debate furiously, propose 
voluminously, tangle themselves up in 
a maze of politics, and do practically 
nothing. So, as this session gets under 
way, the prospect of any antiutility 
legislation of much importance being 
enacted is remote. The antis may pro- 
pose, Congress most likely will dispose, 
and the likeliest disposition is the com- 
modious big hopper into which nine- 
tenths of all bills fall, never to arise 
again. 


A’ if the administration’s utility 
critics, realizing that they may be 
down in the fourth quarter of the 
game, start any desperation forward 
passes, chances are that they will be in- 
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tercepted or grounded on Capitol Hill, 

The most spectacular move likely to 
come out of the New Deal quarter jg 
the proposal for construction of a high. 
tension government grid system link. 
ing the public and private power pro- 
ducers and distributors east of the Mis. 
sissippi into a vast industrial power 
system. 

The utilities expect the old hidden 
ball play here—the idea being brought 
forward not as a power project at all 
but as a national defense plan. The 
most meager survey of the sentiment in 
this Congress would convince anyone 
that such a gigantic project as the so- 
called grid system would have no 
chance at all of congressional approval 
if presented solely as a power project. 
The only hope to put the idea over is to 
treat it primarily as a national defense 
proposition. 

The backers of the plan seem well 
aware of this and every preliminary 
move that is being made is based on 
the national defense idea. Secretary 
Ickes, chairman of the President’s Na- 
tional Power Policy Committee, put it 
definitely on this basis in opening the 
first meeting of the regional repre- 
sentatives of power companies. 

New Dealers complain that there is 
a power shortage which, with industry 
operating at full capacity as in war 
time, would amount to 33 per cent in 
some localities. They contend that it 
is necessary, if we are to avoid an in- 
dustrial breakdown in time of war, to 
begin at once the construction of addi- 
tional generating capacity of approxi- 
mately 6,000,000 kilowatt hours. 


para utility experts, led by C. W. 
Kellogg, president of the Edison 
Electric Institute, scoff at this. They 
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declare that the estimated shortage of 
power is greatly exaggerated. They 
hint that it is nothing more than propa- 
ganda for the extension of government 
ownership. The hearings have tended 
to show that the private companies 
have already anticipated future needs 
to some extent by authorizing improve- 
ments, and that they can expand 
quickly. 

Almost every year recently the utili- 
ties have grown accustomed to seeing 
anew power policy scheme emerge just 
as Congress convenes. The last one, 
about a year ago, was the appointment 
of a committee under Louis Johnson, 
Assistant Secretary of War, for a 
study of power tie-ins and plant ex- 
pansions that might be needed to insure 
an adequate supply and eliminate 
“bottle-necks” of electric energy in 
event of war. The announcement a few 
weeks ago that the National Power 
Policy Committee would take over the 
work of the Johnson committee puts 
this idea into the hands of a group, the 
majority of which is strongly anti- 
utility and ardently in favor of public 
ownership. That during the life of this 
Congress they will bring forth in some 


q 


e 


form or other the proposal for a na- 
tional grid system seems a strong possi- 
bility. 

Then the issue will be joined before 
Congress. How is the national legis- 
lative body likely to react? 

It is an easily ascertainable fact that 
as a strictly power policy proposition 
the grid system plan would meet tough 
going in Congress. One of the first 
angles from which it is certain to be 
assailed is that of cost. The estimates 
range from $500,000,000 to $600,- 
000,000, but like many other govern- 
ment projects the initial appropriation 
would be small, perhaps even as little 
as $25,000,000. 

All the opponents of government 
ownership would be lined up against 
the plan as a first movement in that 
direction. They feel that certainly a 
collateral purpose of its sponsors is to 
get a publicly owned transmission line 
tie-in with the private companies. The 
minute that happens the government 
would be, at least to a certain degree, 
a senior partner in the industry. 

B UT as a national defense project it 
is quite a different thing, and to 


“THE proposed national grid system has elements of extreme 
vulnerability from a military standpoint. It would be easier 
for an enemy bomber to find a high-powered transmission 


line, follow it and knock it out, than it would be to locate an 
obscure power plant. Similarly a hydroelectric tlant ts a 
much easier target than tsolated steam plants because all the 
bomber has to do is to follow the river until the plant is 
located. Furthermore, just as the largest kettle is rendered 
useless by a single small hole, any sort of a direct hit along 
the broad, visible expanse of a dam’s apron is likely to empty 
its reservoir, becalm its turbines, and flood its lowlands. 
Therefore, the military opinion is that the most easily de- 
fended power system is small scattered steam plants.” 


91 
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judge it by this standard the views of 
the general staff and military experts 
would undoubtedly be sought by the 
committees to which the legislation is 
referred. The final action of Congress 
might be greatly influenced by their 
ideas since the average Congressman 
would probably give more weight to 
the views of the general staff on any 
national defense proposal rather than 
to the Corcoran-Cohen strategists. 

This grid system plan is nothing new 
to the Army general staff. Since the 
National Defense Act of 1920 they 
have made constant and thorough ex- 
plorations into the power needs of the 
country in the event of war and have 
their own ideas on the subject. 

Private statements of individual 
members of the general staff show sub- 
stantial doubts in their minds. The 
proposed national grid system has ele- 
ments of extreme vulnerability from a 
military standpoint. It would be easier 
for an enemy bomber to find a high- 
powered transmission line, follow it 
and knock it out, than it would be to 
locate an obscure power plant. Simi- 
larly a hydroelectric plant is a much 
easier target than isolated steam plants 
because all the bomber has to do is to 
follow the river until the plant is 
located. Furthermore, just as the 
largest kettle is rendered useless by a 
single small hole, any sort of a direct 
hit along the broad, visible expanse of 
a dam’s apron is likely to empty its 
reservoir, becalm its turbines, and flood 
its lowlands. Therefore, the military 
opinion is that the most easily defended 
power system is small scattered steam 
plants. 

On the other hand, there are fea- 
tures of the grid system which appeal 
to the military view. First is the ques- 
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tion where war will exact its greates 
demands and where wise defense wil] 
make it necessary to concentrate pro. 
duction. It is all very well to figure out 
in advance that such a plant will be 
used for munitions and such another 
plant for aircraft production, but in the 
event of actual war these advance plans, 
so carefully worked out, may have to 
be shifted greatly to meet actual exi- 
gencies of situation. 


HEAVY industrial load planned for 

the New York area might have to 
be shifted suddenly to the interior, and 
the big system of power lines would be 
an advantage in the rapid shift of 
power for industrial uses from one sec- 
tion to another. Serious shortages of 
power during the World War were 
officially recognized by the Secretary 
of War in a report in 1921. 

Proponents of the grid system make 
much of this, but opponents say the 
situation is not comparable today be- 
cause of the vast expansion which has 
taken place in the industry since 1917, 
and because of much better intercon- 
nection than existed then. Some utility 
experts now contend that the existing 
excess capacity of power over and 
above requirements for normal re- 
serves is about 20 per cent. 

When Congress seeks the advice of 
the military experts it will also find 
that, even though they may be some- 
what guarded in their statements, they 
will be weighing the relative values for 
defense of expenditure of money for 
the national power transmission sys- 
tem and the expenditure of a similar 
amount for actual military equipment. 
The more closely national defense ex- 
penditures are held down by the Presi- 
dent and the Congress in the name of 
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economy, the more impressive this 
point will be to the gentlemen of the 
general staff. 

A good illustration is the difficulty 
now being encountered in supplying 
infantry units with the new semiauto- 
matic Garand rifles, total production 
capacity for which has only recently 
risen above 100 a day. In the privacy 
of executive sessions of the function- 
ing committees, military men may be 
somewhat more frank about the rela- 
tive national defense values of power 
lines and such things as Garand rifles 
than they can be publicly. 


i practical difficulty in the 
pathway of the grid system, if put 
forward as a national defense project, 
is that it would then have to be routed 
in the House through the Military Af- 
fairs Committee, the chairman of 
which is Andrew Jackson May, arch- 
foe of public ownership. That may be 
an angle that has not yet occurred to 
those great political strategists, 
Thomas G. Corcoran and Benjamin V. 
Cohen, but it occurs immediately to 
anyone who knows the practical work- 
ings of Congress. 

By the transfer of the study of 
power needs from the Johnson com- 
mittee to the National Power Policy 
Committee, the whole subject of new 
government-owned transmission lines 
has been subjected much more directly 
to the Corcoran-Cohen influence. Out 
of eight members of the committee, six 
are openly for government ownership 
or lean strongly in that direction. 

President Roosevelt has been speak- 
ing softly on the whole subject, but 
what he has said is sufficiently broad 
and general that he is not definitely 
committed to much of anything in the 


way of policy. The antiutility group 
which is dominant in the National 
Power Policy Committee has the ear 
of the White House to such an extent 
that any prediction at this time what 
the final administration position will 
be is hazardous. 

There can be no doubt that with the 
approach of the 1940 elections everv 
political effort is being made to build 
up power once more as a live public 
issue. The same old tactics to create 
the impression that whatever happens 
to the utilities will serve them right 
are being used again. Such New Deal 
advance guardsmen on the utility issue 
as Secretary Ickes, David E. Lilien- 
thal, Federal Works Administrator 
John M. Carmody, REA Administra- 
tor Harry Slattery, Leland Olds, chair- 
man of the Federal Power Commis- 
sion, Senator George W. Norris, and 
Senator Lister Hill of Alabama have 
all been sounding off in the last few 
weeks—some of them after many 
months of comparative quiet. 

No less a spokesman for the utility 
industry than Wendell L. Willkie inter- 
preted these attacks recently with the 
statement that “there is a deliberate 
and unprincipled campaign in process 
to smear utility companies and their 
officials.” 


y force of circumstances which 
have been generally anticipated, 

the SEC seems destined to make the 
year 1940 very critical for the great 
public utility holding company systems 
subject to its special jurisdiction under 
the 1935 Utility Act. Up until 1940, 
the SEC’s actual accomplishment under 
the celebrated § 11 (alias the “death 
sentence,” alias the “rejuvenation 
clause”) has been more or less perfunc- 
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The SEC in a Delicate Spot 


“<7 until 1940, the SEC’s actual accomplishment under the 
celebrated § 11 (alias the ‘death sentence,’ alias the ‘reju- 
venation clause’) has been more or less perfunctory and preliminary. 
The period has been well spent in preparing the industry for the 
inevitable ‘integration’ operation. But the time is now at hand for 
the actual carving to begin in a serious way. The patient ts on the 
operating table. And while the SEC has so far indicated a well- 
intended determination to make a nice clean job of tt with no un- 
necessary complications, and with the industry on the whole making 
a quick, sound recovery, there are signs of inside and outside pres- 
sure from the Left which may shake the hand that wields the scalpel.” 





tory and preliminary. The period has 
been well spent in preparing the indus- 
try for the inevitable “integration” 
operation. 

But the time is now at hand for the 
actual carving to begin in a serious 
way. The patient is on the operating 
table. And while the SEC has so far 
indicated a well-intended determina- 
tion to make a nice clean job of it with 
no unnecessary complications, and with 
the industry on the whole making a 
quick, sound recovery, there are signs 
of inside and outside pressure from the 
Left which may shake the hand that 
wields the scalpel. 

Antiutility Congressmen are already 
complaining that the SEC has waited 
too long and has been too mild and too 
patient. More to the point perhaps are 
the recent alternative opinions in the 
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Consumers Power Case which revealed 
a membership so finely divided on im- 
portant regulatory issues that Chair- 
man Frank, who holds the balance of 
power, seems to be almost suspended 
in mid-air. (See p. 102.) 

Again, there are factual complica- 
tions which necessarily add to the 
pressure. For example, a recent sur- 
vey by the SEC found that “there are 
at least 20 holding companies with 
consolidated assets aggregating $6, 
500,000, which must be recapitalized” 
because of arrears on preferred stock 
dividends. It is quite likely that in spite 
of all these distractions the SEC will 
live up to its early promise of reason- 
able and temperate administration of 
the Holding Company Act. But it will 
be only after a period of pretty anxious 
and watchful waiting. 
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[" the findings of the SEC in the 
recent Consumers Power Case, 
the commission did not require com- 
petitive bidding for securities in this 
particular instance, but served notice 
that in the future it might make some 
such requirement. 

“Although the commission might 
deem it desirable in the future,” it 
said, “to adopt a rule requiring com- 
petitive bidding, that possibility clearly 
should have no effect on the decision 
in this case since there is concededly 
no rule now in effect which requires 
such bidding.” 

That vague suggestion that the com- 
mission “might deem it desirable in the 
future to adopt a rule requiring com- 
petitive bidding” came as a reminder 
of the additional regulation which may 
be imposed by administrative order. 

Definitely in the background of all 
moves directed toward the utilities is 
the plan credited to Corcoran and 
Cohen which would codrdinate the 20 
or more Federal agencies which now 
operate power projects. It would be 
used as a “big stick” to effect a strong 
official front for any new campaigns 
against the private power companies. 

Under this plan there would be 
brought into the Interior Department 
such related power projects as Bonne- 
ville, Fort Peck, TVA, REA, and 
other agencies. Big stumbling block to 
this plan is the irrevocable opposition 
of David E. Lilienthal, who wants the 
TVA to go it alone unhampered by 
any direction from above. Since the 
plan can only be carried out by legis- 
lative action, this split in the New Deal 
forces would seem to doom it. 

New Dealers are passing the word 
around quietly to await the Supreme 
Court decision in the Appalachian 


Electric Power Company Case before 
unlimbering the biggest guns. 
Thwarted in the Fourth Circuit Court 
of Appeals, the Corcoran-Cohen group 
appears convinced that the high court 
will reverse the lower, and that a 
sweeping Federal power doctrine will 
be established. 

If such a decision comes forth from 
the Supreme Court, it would be one 
ranking in significance as to power law 
with the Maryland bank case to tax 
law. Should the decision reverse the 
lower court, and should it come within 
the present session of Congress, it 
might well cause immediate and im- 
portant legislative repercussions. 

The whole broad question of power 
and navigation development of the St. 
Lawrence river may be thrown into the 
present session of Congress if the new 
treaty now being negotiated with 
Canada is completed in time. If this 
issue does come up again this year the 
best information indicates that the 
votes do not now exist in the Senate for 
ratification of the treaty, as they did 
not in 1934. However, it would be a 
long and bitter fight. 


M EANWHILE, no matter how few or 

many of the previously discussed 
power questions reach the current ses- 
sion of Congress, legislation hanging 
over from the previous session prom- 
ises several bitter struggles. 

Foremost among these is the ques- 
tion whether Federal taxpayers all over 
the country or state and local taxpayers 
in the Tennessee valley shall assume 
the burden of replacing taxes lost in 
those states when the TVA purchased 
private utility properties in the area and 
took them off the tax rolls. 

Senator George W. Norris will 
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press for early hearings on his com- 
promise bill to direct TVA to pay Fed- 
eral money in lieu of taxes to the states. 
Representative May, anti-TVA chair- 
man of the House Military Affairs 
Committee, will fight to make the 
people of the TVA area foot the bill 
themselves. 

Administration forces are expected 
to throw themselves strongly behind 
the Norris bill, which reflects the TVA 
viewpoint and is backed by Governor 
Prentice Cooper of Tennessee. Con- 
servative Democrats and Republicans 
are getting together on the other side, 
but it is too early to determine what 
the final line-up will be. The whole 
issue of public power versus private 
enterprise may become involved in the 
debate. 


y= national elections coming 
this year, and with war threats 
in the air which may direct attention 
to the Tennessee valley and its power 
as acenter for munitions manufacture, 
the situation is too involved for even 
the most qualified sort of prophecy. 

The question at issue is simply this: 
Should all the people of the country, 
after they supply money for Federal 
projects for the particular benefit of 
the people of a particular section, then 
hand over additional money to make 
up for taxes lost because of these im- 
provements, or should the people who 
receive the benefits pay this part of the 
cost? 

These are fundamental issues which 
Congress must decide. The question 
raised by the May proposal is whether 
such a tax as he advocates could be 
imposed on consumers in the Tennessee 
valley without making it bear equally 
upon electric consumers all over the 


JAN. 18, 1940 


country, in view of the constitutional 
restrictions on Congress that “all 
duties, imposts, and excises shall be 
uniform throughout the United 
States.” 

Some legal experts hold that if the 
tax were imposed upon all purchasers 
of power produced by Federal projects 
throughout the country it could be 
brought within the constitutional 
limits. 

One of the objections raised in con- 
nection with the Norris bill is that 
while the “contributions in lieu of 
taxes’”” would be substantially in- 
creased, officials in some of the coun- 
ties affected in Tennessee and Georgia 
contend that if this bill is passed the 
payments provided would still be in- 
adequate and considerably below the 
tax revenues lost. They also point out 
that the Norris bill provides for pay- 
ments to the state governments, and 
while it asserts the intention of Con- 
gress that each state redistribute the 
payments among all the taxing units 
affected, it does not explicitly direct the 
states to do so. 


.’ all seems to boil down to this: 
When comparing the relative ad- 
vantages of private and public owner- 
ship and operation of utilities, it is not 
enough merely to consider the poten- 
tial savings to consumers under the 
latter through cheaper power rates. 
Government “yardstick” rates must in- 
clude or allow for lost tax revenues. 
There is still before Congress the 
report of the Federal Communications 
Commission submitted last June mak- 
ing 9 recommendations for additional 
Federal regulation of the telephone sys- 
tem. No action was taken at the last 
session and the best available infor- 
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mation indicates that the likelihood of 
these recommendations being written 
into law at the current session is not 
very great. 

Much more likely to become a matter 
of discussion and debate, and perhaps 
action, during the current session is 
the question of merging the Postal and 
Western Union telegraph companies 
into one government-regulated system. 
This was recommended by the FCC 
back in 1935. Senator Burton K. 
Wheeler, chairman of the Interstate 
Commerce Committee, obtained Senate 
authorization to make a study of the 
subject, but the Senate gave him only 
$5,000 to do it with. So he pressed the 
FCC into action to do most of the sur- 
vey work. As this article was written, 
its report to Senator Wheeler had been 
sent to the Senate. (See p. 98.) 

Whether or not legislative action will 
be attempted this year depends upon 
the Senate committee, in which any 
legislation will be drafted. There is 
substantial sentiment in both houses of 
Congress for doing something on this 
subject, with the odds favoring the 
merger. Of course this, like all utility 
legislation, faces the necessity of clear- 
ing the hurdle of politics in a Con- 
gress which, after its first few weeks, 
will be thinking of little else. 


| gamete over from the last session 
are numerous bills for new public 
power projects, amendments to the 


TVA, amendments to REA, establish- 
ing power rates on the basis of the 
prudent investment theory, directing 
the Federal Trade Commission to in- 
vestigate utility propaganda, creating 
Potomac, Niagara, and White river 
authorities, and to amend the Con- 
stitution to forbid competition with 
private industry. 

All these bills, during the entire 
eight months of the last session, re- 
posed in unbroken slumber in the com- 
mittees to which they were automati- 
cally consigned. There is no indication 
as yet that any of them will come out 
of hibernation at this session. 

Two bills are on the way to enact- 
ment—Senator McNary’s amendment 
to the Bonneville Project Act which 
passed both houses in different forms 
and is now technically in conference be- 
tween the two; and Senator White’s 
joint resolution for surveys of the 
Passamaquoddy Bay project, which 
passed the Senate and is in a preferred 
position on the House calendar. 

But these two are all. Perhaps Wen- 
dell L. Willkie in his speech before the 
annual convention of the National 
Association of Manufacturers last 
December was prophetic after all—“if 
government will leave us alone for a 
while,” he said in effect, “perhaps life 
will begin for us in ’40.”" Certainly, as 
far as this session of Congress is con- 
cerned, Willkie and his colleagues are 
on the way to realization of their wish. 





“Ir employers complain that the government’s program is only a 
burden on industry, let them remember that the program was adopted 
in response to needs voiced by their own employees, workers who care 
little about where help comes from so long as it comes.” 


WILLIAM M. LEISERSON, 


Member, National Labor Relations Board. 
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O N the opening day of the congres- 
sional session, the FCC released the 
details of the recent report on merging 
the telegraph companies, filed by Chair- 
man Fly with the Senate Committee on 
Interstate and Foreign Commerce. Liv- 
ing up to advance rumors, the report was 
a rather cautious document. It failed to 
recommend any specific plan or formula 
for coordinating the two national tele- 
graph systems. It failed to recommend 
any specific legislation on the subject. It 
excluded any discussion of international 
telegraph service (which will be the sub- 
ject of the supplemental report) ; and it 
passed gingerly but diplomatically over 
the question of taking care of surplus 
telegraph employment, over which the 
labor union representatives have been 
sending up somewhat premature distress 
rockets for the last month. 

Nevertheless, the FCC report, in pre- 
senting basic information and data about 
conditions in the field of domestic teleg- 
raphy, is a most realistic document. In 
a word, it points to consolidation as “an 
obvious remedy for many of the existing 
ills” of the telegraph carriers and strong- 
ly urges that Congress “enact legislation 
to remove the existing (antitrust) pro- 
hibition” against such qualifications. 

Notwithstanding its somewhat frank 
concession that “it is possible to super- 
impose the entire telegraph traffic upon 
the existing facilities of the telephone 
carriers,” the report shows that the FCC 
looks upon the telegraph business as a 
still vital phase of American communi- 
cations service, which might well be able 
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to stand on its own economic feet if freed 
from unnecessary and wasteful competi- 
tion both from within and from without 
the industry. The commission stated: 


The public’s expenditure of $133,000,00 
in 1938 for telegraph service is proof of the 
importance of telegraph service in the social 
and economic structure of the nation, yet 
competition within the telegraph industry, 
competition with other forms of communi- 
cation, changing economic conditions, and 
other causes have brought about a situation 
which jeopardizes the existence of certain 
of the existing telegraph carriers. 

The financial situation of the Postal Sys- 
tem is precarious and that of Westem 
Union, although less critical, is definitely 
unfavorable. These conditions are the result 
of a long and well-settled trend, and there is 
no indication of improvement under exist- 
ing conditions. There is every indication 
that unsound management policies have con- 
tributed to existing unfavorable conditions. 
Probably the most important factors con- 
tributing to present conditions are the de- 
velopment of competing forms of commuti- 
cation, such as long-distance telephony and 
air mail, and destructive competition with- 
in the industry for the remaining diminish- 
ing volume of telegraph business. 

Strenuous efforts of the competing tele- 
graph carriers to prevent diversion of tele- 
graph business to other forms of communi 
cation through reduced rate classifications 
have proven ineffectual. The available ca- 
pacity, including substantial duplication oi 
facilities, of the existing telegraph carriers 


cannot be effectively or profitably utilized . 


with the traffic available under existing ci- 
cumstances, 


ONSOLIDATION, the commission be- 
lieves, “would, if properly safe- 
guarded through effective regulation, 
maintain for the telegraph-using public 
the benefits inherent in competition 





trati 
porte 
ticuls 

Inc 
for | 
upon 
sence 
chan: 
toda: 


WIRE AND WIRELE 


the communications field and result in 
the rehabilitation of an industry which at 
present offers little security for its em- 
ployees.” It also feels that “communi- 
cation needs incident to national defense 
will be more effectively provided for” by 
sich unification. The report said: 


Whatever the causes of existing condi- 
tions, the employees cannot be held account- 
able and they should receive primary con- 
sideration in the formulation and adoption 
of any consolidation plan. 

A unified telegraph system may confi- 
dently be expected to provide opportunities 
for more efficient operation with consequent 
opportunity for extension of service, where 
necessary, and adjustment of existing rate 
structure to attract available business. 


In its specific recommendations, the 
report says in part: 


There can be no question of the power of 
Congress to permit consolidation. 

Experience in dealing with the communi- 
cations industry and with legislation per- 
mitting consolidation in other fields indi- 
cates the necessity for the enactment of 
legislation broad in scope which will leave 
to the discretion of the appropriate adminis- 
trative authority the fixing of details im- 
portant to the consummation of any par- 
ticular plan which may be proposed. 

Inclusion of details is inadvisable: First, 
for the reason that there is no foundation 
upon which to prescribe details in the ab- 
sence of a specific proposal; and, second, 
changes are so rapid that details applicable 
today may not be applicable at the time the 
consolidation is effected. 

_Any legislation should, however, provide 
limitations in order to carry out specific in- 
tent. 

It should specifically prohibit the owner- 
ship or voting of capital stock by an alien 
in the consolidated company and should for- 
bid aliens to act as officers or directors. 

It should specifically require that the uni- 
fied system shall extend its services wher- 
ever found necessary in the public interest 
by this commission, regardless of whether 
such extension is within the “original un- 
dertaking” of the carrier. 

The interests of labor should be specifi- 
cally protected in the legislation itself, even 
though under recent decisions of the United 
States Supreme Court, the authority of the 
commission to do this may not be implied. 

Capitalization of the new corporation or 
revision of the capitalization of any existing 
corporation which may evolve from the con- 
solidation plan should be submitted to the 
commission for approval. 

While it has been suggested that the scope 
of consolidation should be specifically limited 
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in the enabling legislation, it is our recom- 
mendation that such matters be left to the 
sound discretion of the commission upon the 
submission of any proposed plan of con- 
solidation. 


These recommendations are based 
upon the commission’s detailed findings 
in four phases of the existing situation: 
(1) Financial and Economic Conditions 
in the Domestic Telegraph Industry ; 
(2) Causes Underlying Present Condi- 
tions; (3) Justification for Consoli- 
dation; and (4) Important Elements to 
Be Considered if Consolidation Is Per- 
mitted. 

x * %* * 

N December 21st the FCC took the 

first step in the direction of putting 
television on a commercial basis. Here- 
tofore it has been conducted entirely on 
an experimental basis as far as the FCC 
is concerned, which means that television 
licensees have been unable to make any 
charge to cover the cost of television pro- 
grams. 

What the commission did was to adopt, 
with minor modifications, the rules 
recommended in the report of its own 
television committee, as made public last 
November. There were to be public 
hearings on the proposed rule on Janu- 
ary 15th, but the final action was gener- 
ally expected to follow the lines laid 
down in the committee report. 

According to the new rules there will 
hereafter be two types of experimental 
television stations; namely, “experi- 
mental research stations” and “experi- 
mental program stations,” which shall be 
known as Class I and Class II stations, 
respectively. 

A Class I television license will be is- 
sued only after the applicant has made 
a satisfactory showing that it is ready, 
willing, and able to carry on serious re- 
search and experimentation in the tech- 
nical phases of television broadcasting, 
which indicates reasonable promise of 
substantial contribution to the develop- 
ment of the television art. Class I li- 
censes, however, will be given to appli- 
cants not requiring a service direct to the 
public. 

Class II licenses are to be awarded to 
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applicants who make a showing of tech- 
nical qualifications similar to Class I, 
but are ready, willing, and able to con- 
duct television broadcasts as a direct 
service to the public with a minimum 
scheduled program of five hours a week, 
subject, of course, to technical standards 
and restrictions imposed by the commis- 
sion. 

With respect to levying charges to 
cover the cost of program service, how- 
ever, Class I stations are forbidden to 
make either a direct or indirect charge 
for either production or transmission of 
television programs, whereas Class II 
stations are regulated as follows: 

No charges either direct or indirect shall 
be made for the transmission of either aural 
or visual programs by Class II television 
stations ; however, Class II television broad- 
cast stations may make charges to cover 
cost of program production, including ad- 
vertising material, which programs may be 
transmitted as an experimental program 
service but without charge for such trans- 
mission. 


Class II stations are also given con- 
siderable latitude with respect to oper- 
ating requirements, as indicated in the 
following passage from the commission’s 
new rule: 


Class II stations shall operate to render 
scheduled television broadcast service for 
public consumption, and in connection there- 
with may carry out experiments with re- 
spect to program technique, determine power 
and antenna requirements for satisfactory 
broadcast service, and perform all research 
and experimentation necessary for the ad- 
vancement of television broadcasting as a 
service to the public. 

Class II stations shall operate in accord- 
ance with the television transmission stand- 
ards (scanning, synchronization, etc.) which 
the commission recognizes for this class of 
station. The commission will recognize a 
modification in these standards upon a show- 
ing by the applicant proposing the changes 
that it will be in the public interest to re- 
quire all Class II stations to adopt the pro- 
posed changes. 


The FCC also laid down some popula- 
tion classifications that would govern the 
awarding of television broadcast licenses 
in the future. The assignment of fre- 
. quency channels for Class II television 
operation will be limited to three chan- 
nels. Cities whose metropolitan districts 
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have between one-half million and one 
million population will be limited to two 
channels, while those whose metropolitan 
districts have less than one-half million 
population will have only one channel, 
‘22s 

HE Minnesota Railroad and Ware. 

house Commission on December 
27th adjourned indefinitely its investiga- 
tion into telephone rates in the St. Paul 
metropolitan area, but reserved the right 
to reopen hearings if and when it sees 
fit. 

Charles Munn, commission chairman, 
made it clear the commission would not 
decide on possible reopening of the 
hearing until the Minnesota Supreme 
Court has passed on a Ramsey District 
Court decision holding invalid the com- 
mission’s so-called “compromise” rate 
order of May 2nd in so far as it affects 
St. Paul telephone rates. 

The effect of the commission’s recent 
order was to leave the entire question of 
St. Paul area rates in the hands of the 
court, at least for the time being. 

If Judge Gustavus Loevinger’s deci- 
sion invalidating the May 2nd order is 
upheld by the state supreme court, then 
St. Paul rates will be reduced about 
$250,000 to $300,000 a year and sub- 
scribers will be entitled to refunds from 
June 1, 1939, when the May 2nd order 
was effective, until such time as the lower 
rates are ordered effective by the courts. 
The lower rates are those ordered by 
the commission in 1936. 

a. * & 

S previously forecast in these pages, 
A the Wisconsin commission has filed 
a petition for a writ of certiorari for the 
U. S. Supreme Court to review the deci- 
sion of the Wisconsin Supreme Court 
invalidating the commission’s 1936 hori- 
zontal rate reduction order of 8 per cent 
against the Wisconsin Telephone Com- 
pany. While the scope of the appeal is 
rather limited, it may provide an inter- 
esting collateral test of the recent Illi- 
nois Supreme Court ruling that a return 
of little better than 5 per cent is “non- 
confiscatory.” In this case the Wisconsin 
Supreme Court held that a return of 5} 
per cent was confiscatory. 
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By OWEN ELY 


The Outlook for 1940 


gaya prophecies, while maintain- 
ing a note of subdued optimism, are 
almost unanimous in predicting a down- 
swing in business for the first quarter of 
1940. However, maintenance of steel 
operations at a relatively high level will, 
it is now thought, hold the Federal Re- 
serve business index at about the 120 
level for the month of January. Unless 
there is a very sharp recession in Febru- 
ary-March, it seems likely that the index 
should average around 115 for the first 
quarter, which compares with about 99 
for the first quarter of 1939. 

Fears of excess inventories have now 
abated somewhat due to the December 
recovery in commodity prices. Com- 
modity futures, as measured by the Dow- 
Jones index, were about 8 per cent above 
the September level at mid-December, 
although slightly lower at the year-end ; 
spot prices did not quite regain the 
September peak. Evidences of infla- 
tionary trends, both at home and abroad, 
continue to multiply, but it remains as 
difficult as ever to predict the timing and 
tempo of inflation. And with a presi- 
dential election and the European war as 
complications, many observers consider it 
hopeless to gauge the trend beyond the 
first half of the year. 

So far as the theory of the business 
cycle is concerned, we have already en- 
joyed an advance from 76 in May, 1938, 
to 127 (estimated) in December, 1939, 
so that both in extent and duration this 
advance seems to satisfy the require- 
ments for a “normal” recovery. On this 
basis 1940 might well be viewed as a 
probable year of recession. On the other 
hand, if the war continues and/or a con- 
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servative President is elected, we might 
well remain on a “plateau” of prosperity, 
with relatively minor swings in the busi- 
ness average, for several years. This 
occurred in 1880-82, following the pro- 
longed depression of 1873-78 and the 
sharp recovery of 1879; in 1905-07, fol- 
lowing the “rich man’s panic” of 1903- 
04; in 1916-18 after the recovery of 
1915; and again in the “Coolidge pros- 
perity” years following the 1924 re- 
covery. There seems to be considerable 
force to the argument that subnormal 
conditions during the decade of the thir- 
ties have accumulated such widespread 
obsolescence and dearth of co::struction 
that, given half a chance, we should have 
more than a temporary taste of prosperity 
at this time. 

Moreover, there seems every reason 
to believe (unless the internal morale in 
Germany is considerably worse than 
indicated) that the war will continue at 
least into 1941. This being the case, it is 
logical to assume that, with the begin- 
ning of major operations in the spring, 
war orders should increase in volume; 
for this is a war of mechanics rather 
than of man-power, which means a 
bigger demand for supplies than in the 
last war, once operations begin in earn- 
est. Meanwhile the “side shows” in Fin- 
land and the Orient remain a drain on 
the world’s supply of munitions ma- 
terials. 

To summarize, it seems likely that 
business will remain on a fairly even 
keel in 1940, averaging around 110-20 
for the FRB index (1937 averaged 110; 
1938, 86; and 1939, about 105). 


— the outlook for the utilities, 
costs have thus far advanced only 
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moderately, while output continues to 
mount to new high levels, the latest 
weekly figures showing a gain over last 
year of 11.8 per cent. Despite the drouth 
handicap, 29 electric and gas systems 
showed average gains in per-share earn- 
ings (see page 40, January 4th issue) of 
26 per cent over the corresponding pre- 
vious 12-month periods. Such a rapid 
gain in earnings would normally pave the 
way fora program of expansion, financed 
in part through the sale of junior bonds 
or stock issues. But the ease with which 
high-grade, low-coupon bond issues can 
be floated, plus the handicap on junior 
financing imposed by § 11 and the unpre- 
dictable attitude of the SEC, may retard 
any trend toward stock financing. 
While the administration’s attitude 
toward the utilities appears somewhat 
less antagonistic than in past years, and 
Congress is less inclined to allot public 
funds for competitive power enterprises, 
the industry is still subjected to “pin- 
pricks” such as the SEC decision on 
Consumers Power financing, the TNEC 
investigation of the investment bankers, 
and the Supreme Court’s labor decision 
apparently favoring the CIO in Michi- 
gan* despite its records of resorting to 
power shutdowns to enforce its demands. 
Four outstanding problems of 1940 
faced by the utilities are (1) com- 
pletion of the President’s national de- 
fense program, including the proposed 
“grid” to supplement existing intercon- 
nection in the East; (2) a “show-down” 
on the implications of § 11, with a possi- 
ble court test if SEC interpretation seems 
too far-reaching; (3) the problem of 
clearing up the large arrears of back 
dividends on certain holding company 
preferred stocks through recapitalization 
or otherwise; and (4) completion of the 
general refunding program of 1938-39. 
All are interrelated—involving finance 
plans and changes in capital structure 


*In a decision announced January 2nd, the 
court sustained an NLRB order placing the 
name of only one labor organization (a CIO 
affiliate) on a ballot for a run-off election to 
determine the collective bargaining repre- 
sentation for employees of Consumers Power 
Company at Jackson, Mich. 


Utility stocks in 1939 gained only 
about 10 per cent in price, despite an 
average increase in earnings of about 26 
per cent in the twelve months ended 
September 30th. However, this showing 
was better than that of industrials and 
rails, which at the year-end were slightly 
below final 1938 levels. Had the adminis. 
tration followed up last summer’s TVA 
“truce” by further evidence of codper- 
ation, in our opinion utility stocks might 
have regained the normal price levels to 
which their yields and earnings ratios 
entitle them, thereby facilitating solution 
of the industry’s financial problems, 
During 1940 the attitude of administra. 
tion agencies will doubtless continue, as 
in the past, a potent but unpredictable 
market factor. 
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The Consumers Power Decision 


AVING Cleared up the relatively small 

Pennsylvania Water & Power and 
Southwestern Power & Light issues in 
the week ended December 22nd, invest- 
ment bankers anxiously awaited the 
SEC decision in the Consumers Power 
Case, but this was not forthcoming until 
the 28th. After some weeks’ delay the 
commission finally ruled that the com- 
pany could market only $18,594,000 of 
its proposed $28,594,000 issue of first 
mortgage bonds. Permission was granted 
to sell 125,000 shares of common stock 
at $28.25 a share to the parent company, 
Commonwealth & Southern. The $10, 
000,000 reduction in the size of the bond 
issue was due to the commission’s theory 
that “new money” capital should be 
raised through the issue of common 
stock. 

The SEC avoided any definite ruling 
on the issue of competitive bidding, mem- 
bers being divided on this point. Com- 
missioners Eicher and Henderson felt 
that competitive bidding should be re- 
quired because there was no “shopping 
around” for underwriters, and because 
the managerial fee of three-eighths of a 
point was considered excessive. But 
Chairman Frank held that in view of 
Rule U-12F-2 and the danguage of the 
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statute, competitive bidding requirements 
could not be required at this time. 

The last utility offering of the year 
was the $2,250,000 Central States Elec- 
tric first 4s of 1964, the Consumers 
Power issue going over to January 3rd. 


¥ 


1940 Refunding Operations 


| pore the utility industry has ac- 
complished the major part of its 
refunding program, there are still a large 
number of issues with coupon rates of 4 
to 7 per cent which are selling close to, 
or above, their present call prices. In- 
cluding electric, gas, and water issues 
(but not telephone), the approximate 
number of bond issues and the outstand- 
ing dollar amounts, classified by coupon 
rates, are as follows: 


Number of Millions of 
Issues Dollars 
1 


11 
197 
149 

1,037 
450 
iS 
631 


2,491 


There are, of course, a number of 
high-grade bond issues with coupon rates 
of 34-3 selling at or above the call prices, 
but it seems doubtful whether bond 
prices will advance much above the cur- 
rent level in 1940, and unless this occurs 
it would hardly seem possible to attempt 
refunding operations for these issues, 
unless done on a short-term money basis 
for special reasons. 

Following is a list of some of the 
larger issues (over $25,000,000) which 
appear eligible for 1940 refunding. Of 
course there may be some question as to 
whether many 4 per cent issues can be 
profitably refunded, this depending upon 
the necessary premium for redemption, 
the coupon rate, and price of the new 
issue, etc. 


6% 
$38,400,000 Southeast. P. & L. deb. 6s of 2025 
33,300,000 Ill. P. & L. ref. 6s of 1953 
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54% 
33,200,000 Phila. Elec. Power Co. first 54s 
of 1972 


5% 
30,000,000 Amer. Gas & Elec. deb. 5s of 2028 
28,400,000 Tex. P. & L. Co. ref. 5s of 1956 
50,000,000 Col. Gas & Elec. deb. 5s of 1952 
35,000,000 Ark. P. & L. ref. 5s of 1956 
50,000,000 Col. Gas & Elec. deb. 5s of 1961 
52,000,000 Fla. P. & L. Co. first 5s of 1954 
60,000,000 Phila. Co. 5s of 1967 
38,500,000 Carolina P. & L. ref. 5s of 1956 
109,700,000 Ga. Power Co. ref. 5s of 1967 
33,700,000 Tex. Elec. Serv. first 5s of 1960 


44% 
25,700,000 Penn Cen. L: & P. Co. first 44s 
of 1977 
32,000,000 ree Cen. P. & L. first 44s of 
1 


28,600,000 Penn. P. & L. deb. 44s of 1974 
47,800,000 Ala. Power ref. 44s of 1967 


4% 
92,300,000 Pac. Gas & Elec. ref. 4s of 1964 
49,000,000 Detroit Ed. ref. 4s of 1965 
26,000,000 Columbus Ry., P. & L. first 4s 
of 1965 
57,000,000 Appalach. Elec. Power first 4s 
of 1963 
28,900,000 ae Public Serv. first 4s of 


44,000,000 Ohio Edison first 4s of 1965 
25,000,000 North Amer. deb. 4s of 1959 
32,900,000 Wisconsin P. & L. first 4s of 1966 


| akecegian plans on some of these 
issues, such as Jersey Central Power 
& Light, and American Gas and Electric 
bonds, are already well advanced, while 
others are the subject of negotiations be- 
tween the companies and their bankers. 

A considerable amount of preferred 
stock financing may also be “in the 
cards.” American Gas and Electric is 
planning to retire its $35,600,000 $6 pre- 
ferred. Other issues selling around or 
above their call prices are the following: 


$218,900,000 Consol. Edison $5 pfd. 
22,300,000 Consol. Gas (Balt.) $4.50 pfd. 
60,600,000 North Amer. $3 pfd. 
20,000,000 Pacific Light. $5 pfd. 
30,100,000 — Serv. Elec. & Gas $5 


pfd. 
47,700,000 South. Calif. Edison $1.50 pfd. 
35,000,000 South. Calif. Edison $1.375 pfd. 
76,500,000 United Gas Improve. $5 pfd. 


Important noncallable issues, refund- 
ing of which might prove difficult, are 
the following: 

$13,500,000 Amer. Light & Trac. $1.50 pfd. 


28,700,000 Pac. Gas & Elec. $1.375 pfd. 
102,100,000 Pac. Gas & Elec. $1.50 pfd. 
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51,800,000 Public Serv. 
59,900,000 Public Serv. 
28,900,000 Public Serv. 
21,500,000 Public Serv. 


¥ 


B.-M. T. Unification 


Lt ger to the much smaller percentage 
of deposits required and the co- 
Operation of the Federal court which acts 
as receiver, New York city’s Inter- 
borough-Manhattan unification plan has 
proceeded much faster than the separate 
plan for acquiring the B.-M. T. proper- 
ties. John W. Cornwell, Jr., statistical 
expert on New York city tractions, be- 
lieves however that the city enjoys wide 
latitude in changing its plan and method 
of effecting B.-M. T. unification. He 
thinks that the city and the company, by 
mutual agreement, could reduce the re- 
quired percentage of assent (now fixed 
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From a bulletin of the U. S. Chamber of Commerce. 


at 90 per cent for the bonds and pre. 
ferred stock), or adopt other methods 
for handling dissenting minority groups, 

Regarding fears that the New York 
city 3 per cent bonds, to be issued in ex. 
change for traction securities, might 
again sell substantially below par under 
war conditions (they sold down to 91 in 
September), Mr. Cornwell holds that two 
factors may help sustain the value of city 
bonds around par: (1) The possibility 
that Federal legislation may remove tax 
exemptions on municipal securities and 
thus limit the supply of tax-free bonds, 
and (2) the improvement in the city’s 
credit standing which should result from 
obtaining final control over all rapid 
transit facilities, in which it already has 
an investment of over one billion dollars 
or about 40 per cent of its total debt. 

William Carnegie Ewen, with whom 
Mr. Cornwell was formerly associated, 
is opposing the B.-M. T. plan with re- 
spect to the amount allotted to holders of 
Brooklyn & Queens Transit (trolley-bus 
subsidiary) bonds. He holds that about 
$2,500,000 or $3,000,000 additional 
money should be assigned to the bonds. 
At present $18,815,600 is allocated to 
bondholders and $8,184,400 to  stock- 
holders. 

New York city Comptroller Joseph D. 
McGoldrick recently predicted that uni- 
fication plans for both Interborough and 
B.-M. T. systems should be completed 
by July 1st. He indicated that the city 
has built up a cash reserve which should 
make it unnecessary to do any long-term 
financing in the first half of 1940, and 
permitting substitution of a short-term 
issue if mid-year conditions prove un- 
favorable. He stated that the B.-M. T. 
group now has the assent of about 82 
per cent of the principal bond issue, and 
the time limit for deposit has been ex- 
tended to January 31st. Deposits on 


senior I. R. T. securities range from 86° 


to 92 per cent. 
& 
Associated Gas Plans Economies 


OGER J. Whiteford, new chief execu- 
tive of the Associated Gas system 
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and former general counsel of the Fed- 
eral Housing Administration, plans to 
give immediate attention to furthering 
the company’s plans for simplification 
and integration, as well as readjustment 
of the voting power of the security 
holders. 

The new president stated that he would 
initiate promptly readjustments which 
would effect system savings of over 
$500,000 a year, with further substantial 
economies also in view. 

Associated Gas is having difficulties 
over SEC rulings regarding holding com- 
pany dividend payments. Associated 
Electric Company, one of the major sub- 
holding companies, has now been ordered 
to justify the proposed payment of divi- 
dends on its common stock. 

The RFC has not yet taken action on 
Associated’s application to borrow $26,- 
500,000 to provide for a system bond 
maturity in March, tax claims, and new 
construction, 

The Associated system is planning to 
sell $7,000,000 worth of southern proper- 
ties to Rupe & Son, investment banking 
house at Dallas, Texas. (See p. 115.) 


¥ 


Corporate News 


IAGARA Hudson, to conserve cash 
for a large program of capital ex- 
penditures, paid no year-end dividend on 
its common stock. Due to increased ex- 
penses occasioned by the drouth, net 
earnings for 1939 are expected to be 
around the same level as in 1938, when 
50 cents per share was earned. 


Year-end extra dividends were de- 
clared by United Electric Illuminating 
Company of New Haven, Cleveland 
Electric Illuminating, Federal Light & 
Traction, General Water, Gas & Elec- 
tric, Sierra Pacific Power Company, and 
American Cities Power & Light (Class 
A stock, optional dividend series of 
1936). 


Standard Gas and Electric headquar- 
ters will be moved back to Chicago from 
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New York, if the present tax situation is 
settled satisfactorily. 


SEC rule U-12C-3 is causing some 
difficulties due to its retroactive charac- 
ter. It prohibits (unless approval is 
granted) payments on any form of in- 
debtedness which represents past pay- 
ment of a dividend declared out of capi- 
tal or unearned surplus. Four Columbia 
Gas subsidiaries have asked for SEC 
rulings regarding payment of interest on 
certain notes held by their parent com- 
pany. 


American & Foreign Power has been 
granted partial exemption from the 
Holding Company Act. While foreign 
operations were granted exemption, the 
SEC held that the holding company, in 
view of its preferred dividend arrears 
and its connection with Electric Bond 
and Share, would be required to register 
under §5 (a) although exempt under 
§$5 (b) and 5 (c). 


Attorneys for the Postal Telegraph 
Bondholders’ Committee have proposed 
the setting up of special funds for pen- 
sions and litigation expense, in return 
for withdrawal of a labor union’s appeal 
to the Supreme Court against the re- 
organization plan. The new arrange- 
ment is expected to speed the plan. 


Public Service Corporation of New 
Jersey has announced a construction 
budget for next year amounting to ap- 
proximately $17,500,000. Duquesne 
Light Company will expend $16,000,000 
for the same purpose. 


The SEC has refused to permit Gen- 
eral Public Utilities, Inc., to issue com- 
mon stock in connection with the op- 
tional dividend payable in cash or stock. 
Similar previous stock issues have been 
permitted only because of problems 
raised by the undistributed profits tax, 
now no longer in effect. The SEC pointed 
out that the Holding Company Act re- 
quires that issues of common stock be 
permitted only for necessary and urgent 
corporate purposes. 
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What Others Think 


The Gas and Electric Industries 
Look Back on 1939 


TATEMENTS released over the recent 
S holiday by leading officials of the gas 
and electric utility industries, respec- 
tively, show considerable gains made in 
both fields during the year 1939. The 
record of progress for the gas industry 
was summarized by Walter C. Beckjord, 
president of the American Gas Associ- 
ation, while the electric industry’s per- 
formance was outlined by C. W. Kellogg, 
president of the Edison Electric Insti- 
tute. 

Manufactured and natural gas com- 
panies, according to the Beckjord state- 
ment, supplying towns and cities with a 
population of almost 82,000,000, served 
a total of 17,548,000 customers, repre- 
senting the largest number of consumers 
ever connected to the mains of the indus- 
try and an increase of 376,000 over the 
year 1938. Of these, 10,100,100 were 
served by the manufactured gas indus- 
try and the remaining 7,447,900 were 
served by the natural gas industry. Reve- 
nues of. the entire industry, both manu- 
factured and natural, aggregated $817,- 
137,000, a gain of 5.2 per cent over the 
preceding year of 1938. The natural 
gas companies grossed $449,073,000, a 
gain of 7.8 per cent for the year, while 
revenues of the manufactured gas com- 
panies were $368,064,000, as compared 
with $360,494,000 in 1938, an increase 
of 2.1 per cent. 


ALES of manufactured gas for domes- 
tic uses, such as cooking, refriger- 
ation, house heating, water heating, etc., 
amounted to 249,367,000,000 cubic feet, 
an increase of 1.8 per cent for the year. 
House-heating sales registered a gain of 
15.9 per cent. The sales of natural gas 
for domestic uses registered a pro- 
nounced upturn, rising from 352,964,- 
000,000 cubic feet in 1938 to 376,613,- 
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000,000 cubic feet in 1939, a gain of 6.7 
per cent. Sales of natural gas for indus- 
trial purposes rose from 589,398,000,000 
cubic feet in 1938 to 655,389,000,000 
cubic feet in 1939, an increase of 11.2 per 
cent. Sales of manufactured gas for in- 
dustrial purposes showed an even greater 
upturn, rising from 47,398,000,000 cubic 
feet in 1938 to 55,645,000,000 cubic feet 
in 1939, an increase of 17.4 per cent. 

Preliminary estimates indicate that the 
total production of natural gas in 1939, 
including amounts used in the manufac- 
ture of carbon black and for field pur- 
poses, reached a total of 2,200,000,000,- 
000 cubic feet. Approximately 192,- 
000,000,000 cubic feet of natural gas 
were used as fuel for generating electric 
power in 1939. This was an increase of 
nearly 13 per cent over the previous year. 

Gas companies continued to inaugurate 
more favorable rates for house heating 
through central plant burners and equip- 
ment. It is estimated that the total num- 
ber of gas central house-heating instal- 
lations connected to the lines of all 
United States gas companies in 1939 
amounted to 900,000. In addition there 
were approximately 1,600,000 dwellings 
heated by unit heaters, space heaters, 
floor furnaces, etc., giving a total of more 
than 2,500,000 homes in the United 
States that are heated by gas. 

The electric light and power industry, 
said Mr. Kellogg, shared fully in the re- 
vival of business activity in this country 
which took place during 1939. Power 
output was up 12 per cent over 1938, 7 
per cent above the previously high year 
of 1937, and exceeded that of the boom 
year of 1929 by 38 per cent. 


pew of electricity in 1939 
amounted to 128,300,000,000 kilo- 
watt hours compared with 114,650,000,- 
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000 kilowatt hours in 1938, with 119,- 
810,000,000 kilowatt hours in 1937, and 
92,750,000,000 kilowatt hours in 1929. 

An outstanding feature of the year’s 
operation was the substantial increase in 
output during the latter half of the year, 
resulting from the industrial expansion 
which accompanied the outbreak of war 
in Europe. The growth of total output 
of electricity from August to December 
showed an increase considerably above 
the usual seasonal increase for this 
period, but the relation of the December, 
1939, output to the August, 1937, output 
corresponds closely to the long-term 
trend of output growth of the industry ; 
and new capacity had been added during 
the 2-year interval amply to provide for 
this increase. 

Another feature of the year’s oper- 
ation was the serious shrinkage in water- 
power production during the autumn 
months because of the progressive failure 
of water supply. Rainfall was deficient 
from the very start of the year; by 
September the drouth became acute and 
the year closed with many reservoirs 
empty or nearly so and the streams in 
some areas reduced to extreme low stage. 
Generation of electricity by water power 
during the last four months of the year 
ran 12 to 15 per cent below that of the 
previous year, and for the year as a whole 
showed a decline of 4 per cent. 

On the other hand, production of elec- 
tricity by steam rose to new high records. 
The total for the year is estimated to 
have been 83,600,000,000 kilowatt hours, 
an increase of 14,850,000,000 kilowatt 
hours, or nearly 22 per cent over the year 
before. This steam-power production al- 
most equals the entire output of elec- 
tricity from all sources during the boom 
year of 1929, 


NDUSTRIAL power sales were up nearly 

20 per cent above 1938 and about one 
per cent above such sales in 1937. 
They were nearly 25 per cent above 1929. 
The advance in industrial sales from 
1938 to 1939 closely reflected the ad- 
vance in industrial activity from 86, as 


measured by the Federal Reserve Board 
index, in 1938 to 105 in 1939, 

Commercial sales of small light and 
power also indicated an expansion of re- 
tail trade and showed a gain of 9 per 
cent over the year before. 

Domestic service showed the usual 
annual growth. A new high record was 
set at 21,100,000,000 kilowatt hours, 
gain of 8 per cent over 1938. The average 
use per customer increased from 853 
kilowatt hours in 1938 to 900 in 1939. 
It was 500 in 1929. During the year con- 
siderable improvement in the sales 
volume of household electrical appliances 
took place, notably in the sale of refrig- 
erators, ranges, and water heaters. 

The grand total of electric customers 
on December 31st reached 28,750,000, 
an increase of 900,000 over the number 
at the close of the previous year. Three 
hundred and eighty thousand of these 
new customers were farms, two-thirds of 
which were on REA lines, bringing the 
total number of electrified farms to 1,- 
786,000, or approximately 28 per cent of 
all farms having occupied dwellings. 
About 1,400,000 of these farms were 
served by the industry. 

New construction in 1939 added 1,- 
310,000 kilowatts of generating capacity, 
of which amount 1,090,000 kilowatts 
were installed by the industry and 220,- 
000 by the Federal government. The 
total generating capacity, including gov- 
ernment power plants, amounted to 38,- 
600,000 kilowatts at the end of the year. 
In addition, about 670,000 kilowatts of 
generating capacity in industrial estab- 
lishments are interconnected with and 
contribute to the public supply of elec- 
tricity. 

New construction programs as now 
planned for 1940 and 1941 will add 4,- 
315,000 kilowatts of additional capacity, 
of which amount 2,830,000 kilowatts of 
steam capacity and 70,000 kilowatts of 


additional hydroelectric capacity will be 


installed by the industry, and 1,415,000 
kilowatts of hydroelectric capacity will 
be added by government projects yet to 
be completed. 
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WHAT OTHERS THINK 


Meeting the Submetering Problem 


Ta problem of eliminating existing 
submetering situations or of pre- 
venting them from arising is facing many 
operating utilities. It has been success- 
fully met by some who have resolutely 
set themselves to accomplishing the de- 
sired result. Guiding principles are re- 
yealed in leading cases which have been 
decided in the District of Columbia, the 
state of New Jersey, and in the state of 
Florida, respectively. All resulted in 
clear-cut decisions. The present status of 
the situation in the metropolitan area of 
New York city is also worthy of note. 

Submetering, when engaged in by large 
owners of real estate, usually represents 
considerable additional income to such 
owners. It must be recognized that any 
steps taken by a utility which affect a 
source of revenue to certain of its cus- 
tomers who usually have considerable 
influence in the community, may arouse 
antagonism. However, where these cases 
have come before regulatory commis- 
sions or have been carried beyond them 
to the courts, the operating companies 
have been sustained in their insistence 
upon the right to deal directly with ulti- 
mate consumers, and therefore in their 
right to refuse service for resale within 
their territory. 

Three similar cases have been decided 
in the District of Columbia. On Decem- 
ber 31, 1928, the public utilities commis- 
sion of the District of Columbia approved 
a schedule of rates of the Potomac Elec- 
tric Power Company which included the 
following rule: 


The consumer agrees not to use the cur- 
rent for any purpose or for any additional 
equipment other than that provided for in 
this contract without first having notified 
the company in writing and having received 
the company’s consent thereto. It is express- 
ly understood and agreed that electric serv- 
ice furnished to the consumer shall be for 
his (her or their) own use and may not be 
remetered (or submetered) by the consumer 
for the purpose of selling electric service to 
another or others. 


On December 19, 1931, the District of 
Columbia Supreme Court handed down 


its decision in Karrick v. Potomac Elec- 
tric Power Co. PUR1932C, 40. The 
customer had refused to sign a new con- 
tract including the provision against re- 
sale quoted above, and the company had 
threatened discontinuance of service. 
The court held (1) that the District of 
Columbia commission, under its statu- 
tory authority to fix rates, had the power 
to approve a utility regulation which in- 
cluded a prohibition against the resale 
of current by customers without specific 
consent of the utility company; (2) that 
such a prohibition against the resale of 
utility service was a reasonable and valid 
exercise of regulatory power to the end 
that the utility rates and conditions of 
service should remain subject to com- 
mission control for the public interest ; 
(3) that the granting of permission to re- 
sell utility service under special circum- 
stances, such as where compensation for 
an indefinite amount of usage is absorbed 
in apartment or office rentals, does not 
constitute illegal discrimination; (4) 
that a utility is entitled to discontinue 
service to a customer who refuses to 
abide by such regulations and that the 
court had no equitable jurisdiction to 
interfere with such service discontinu- 
ance. 


N the case of Crandail Realty Co. v. 
Potomac Electric Power Co., the su- 
preme court of the District of Columbia 
holding equity court came to a decision 
agreeing with the conclusions stated 
above. This decree was handed down 
December 23, 1931. 

In the case of Lewis v. Potomac Elec- 
tric Power Co. PUR1933C, 114, the 
District of Columbia Court of Appeals, 
on March 27, 1933, said in part: 


In this case the commission approved the 
rule, and this, we think, forecloses the ques- 
tion sought to be raised in this proceed- 
ing ... The rule approved forbids what 
appellant seeks to do, and the reasons for it 
are obvious; it secures equality of rates 
and of service and prevents rebates and dis- 
crimination, and this is enough to justify us 
in saying there is nothing either unreason- 
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able or arbitrary about it. In this aspect the 
result of appellant’s contention is to demand 
that the power company shall deliver to him 
electricity to be used as he may desire with- 
out regard to a regulation of the company 
which provides it shall not be remetered and 
resold . . . the rule is a reasonable protec- 
tion to the revenues of the company and this 
it has a right to. It is also a prevention of 
discrimination which it is its duty to avoid. 


The New Jersey Board of Public 
Utility Commissioners, on December 11, 
1928, handed down a decision in the case 
of Sixty-seven South Munn v. Public 
Service Electric & Gas Co. PUR1929A, 
329. The complainant, the owner of a re- 
cently built apartment house in the city 
of East Orange, applied to the company 
to install a master meter, the owner pro- 
posing to purchase and resell electric cur- 


rent to tenants in the building. The com- 
pany refused to install such a meter and 
a complaint was filed with the commis- 
sion against this refusal. The commis- 
sion pointed out, among other things, 
that if energy were sold to a landlord for 
resale, the landlord in effect would be 
performing some of the usual functions 
of a public utility company but in the 
performance of these functions would 
not be under the supervision of the com- 
mission. The board stated: 

Any plan or method which takes from the 
state the power to fully regulate and control 
rates and service between the public and the 
company cannot be regarded with favor by 
this board. Such a plan is opposed to the 
policy of regulation adopted by the state 


and is not in harmony with the best interests 
of the public. ; 
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WHAT OTHERS THINK 


T= company expressed itself as will- 
ing to install and maintain a meter 
to measure such electricity as might be 
required by the owner for lighting halls 
and the operation of elevators; also in- 
stall meters in the apartments of those 
tenants who desired to use electric cur- 


rent. 

The commission found that the 
company’s refusal to install a master 
meter was not a denial of adequate and 
proper service or an unjust or arbitrary 
discrimination against the complainant. 
The complaint was therefore dismissed. 

This case was carried to the supreme 
court of New Jersey, which, on Novem- 
ber 15, 1929, confirmed the decision of 
the commission (106 NJL 45, PUR 
1929E, 616). The following excerpt 
from the court’s opinion is of particular 
interest : 


A tolerance by the board of discriminatory 
and unreasonable practices on the part of the 
utility or the promulgation by the board of 
orders that in themselves are discriminatory 
or unreasonable would be an abuse of power 
that this court could and would correct, but 
if the disputed practice is applied generally, 
that is to say if the utility uniformly, and 
as a matter of policy, declines to sell at 
wholesale to a retailer for redistribution and 
resale by the latter to the consumer at re- 
tail rates, we find nothing discriminatory in 
the practice. No prospective consumer is 
denied electric current ; the question involves 
merely the manner and personnel of de- 
livery. Neither does it seem to be an un- 
reasonable or unlawful exercise of power on 
the part of the commission to refuse to direct 
the utility to sell under the circumstances. 
This view has in mind not merely the busi- 
ness of the utility but also the public wel- 
fare... If the utility should be compelled 
to submit to this practice it is conceivable 
that the meter company, or some like con- 
cern, could become a very real competitor. 
The meter company could take each square 
block as a unit of operation and by keeping 
its paraphernalia off the public streets re- 
frain from becoming a utility, keep out of 
the control of the board of public utility 
commissioners, take its power through a 
master meter somewhere in the square and 
compete with the utility for sale and delivery 
to the various users within the block... 
The board of public utility commissioners 
determined that the practice in question is 
not in the public interest. We consider that 
the board acted quite within its lawful dis- 
cretion in so finding and in refusing to issue 
a compelling order against the utility. 


Boon Florida Power & Light Com- 
pany was made respondent in a 
mandamus proceeding brought by 
owners of certain tenant occupancy 
buildings to compel it to remove its indi- 
vidual electric and gas meters and to in- 
stall in place of such individual meters 
so removed master meters to register the 
aggregate quantity of electricity or gas 
supplied to all of the tenants in the build- 
ings owned by realtors. A peremptory 
writ of mandamus was awarded as 
prayed and the company took writ of 
error to the supreme court of Florida 
(107 Fla. 317, PUR1933E, 157). That 
court filed its opinion on November 25, 
1932, and held (1) that a writ of man- 
damus cannot be maintained in the ab- 
sence of a showing that reasonable rules 
and regulations of a utility company have 
been or will be complied with; (2) that 
a regulation of the Florida Power Com- 
pany forbidding the resale of gas and 
electricity purchased from that company 
is a reasonable exercise of powers con- 
ferred upon the utility company by ordi- 
nances of the city of Miami; (3) that 
the public interest in the regulation of 
utility rates or conditions of service ex- 
tends beyond the point of delivery to the 
initial customer of a utility and that the 
regulatory power to fix rates accordingly 
includes the right to require that a utility 
should not be compelled to deliver its 
service through the medium of a third 
party, over which it has no control. 
That a rule against submetering for re- 
sale must be impartially applied was em- 
phasized in the decision in the case of 
Academy Housing Corp. v. Bronx Gas 
& E. Co. handed down December 10, 
1935, by the public service commission 
of New York (11 PUR(NS) 486). The 
utility’s prohibition against resale is 
covered in “Standard Clause (r)”: 


Resale and submetering: The company’s 
service and supply of electric energy for the 
use of owners, tenants, or occupants of any 
building will not be furnished otherwise 
than directly to them as customers of the 
company through the company’s individual 
meters upon the individual application of 

+ such owners, tenants, or occupants to the 
company upon the form of application pre- 
scribed in this rate schedule; and electric 


JAN. 18, 1940 





PUBLIC UTILITIES FORTNIGHTLY 











NTHS’ << 
9 River . 


EQUALS PR 
I NEARS MS 


0¢, 


| tne | | 


(M3 
ZZzAS 








The Oregonian 


OLD MAN RIVER AT WORK 


energy will not be supplied through a master 
meter under any classification of this rate 
schedule or for submetering and/or resale 
by or to any owner, tenant, or occupant of 
any building; except where the customer 
operates a bungalow colony or an amuse- 
ment park on private property, and in such 
operations has constructed and maintains 
distribution lines through private streets or 
ways upon such property to the various occu- 
pants thereof... 


The commission held that the excep- 
tion of bungalow colonies and amuse- 
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ment parks from the application of this 
rule was wholly arbitrary and could not 
be justified, and ruled that if a company 
allows bungalow colonies and amusement 
parks to submeter and resell current it 
must also allow owners of apartment 
dwellings and other private properties to 
submeter and resell. 


7T \nE Consolidated Edison Company 
of New York has met the problem 
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WHAT OTHERS THINK 


by leaving in effect an old schedule under 
the terms of which submetering was and 
is permitted, and has promulgated a new 
and lower schedule for the same class of 
service under the terms of which sub- 
metering is prohibited. An analysis of 
some specific cases shows that a building 
owner saves money by taking service 
under the newer schedule and having his 
tenants contract directly with the utility 
rather than by taking service under the 
older schedule which permits submeter- 
Ing. 

That the public, as well as the utilities, 
are injured where submetering is prac- 
ticed is recognized by the public service 
commission, state of New York. In its 
annual report for the year 1938, under 
the heading “Legislation Recom- 
mended,” this commission said: 


The commission has repeatedly asked the 
legislature to place submetering companies 
under its jurisdiction or under regulation 
and control of some public body. In prior 
reports, we have called attention to the fact 
that no authority, state or municipal, has the 
power to regulate or supervise the practices 
and charges that are imposed by submetering 
companies. Tenants have been compelled to 
pay what these companies charge, or do 
without service. They cannot obtain service 


directly from the utility because the landlord 
controls the property between their apart- 
ments or premises and the distributing sys- 
tem of the utility. Submetering companies 
require deposits before they will supply serv- 
ice, and there is no one to regulate the 
amount of such deposit, require submetering 
companies to pay interest thereon, and to re- 
fund the deposit when the tenant moves 
to other quarters. 

The commission receives hundreds of 
complaints annually against the practices of 
these companies. In view of the failure of 
the legislature to place them under any regu- 
lation and control, the commission has been 
compelled to advise complainants that it has 
no jurisdiction over the companies and that 
it cannot entertain or attempt to remedy the 
many complaints regarding rates, conditions 
of service, repayment of deposits, interest 
thereon, etc. Complainants cannot under- 
stand why other companies rendering gas 
and electric service are subject to regu- 
lation, and submetering companies are al- 
lowed to do as they please. 


The foregoing indicates that a utility 
is justified in refusing to sell service 
through a master meter when such serv- 
ice is to be remetered for resale by the 
purchaser, and that if a well-drafted rule 
setting forth such a policy is impartially 
applied, the utility may expect the sup- 
port of the commissions and courts. 

—Royat M. Barton. 





FPC Summarizes Average Electric Bills for 1939 


HE Federal Power Commission late 

last month released a 73-page report 
on average electric bills for all classes of 
service throughout the United States. 
The report is a summary of data recent- 
ly published by the FPC and a series of 
state reports which show typical net 
monthly bills as of January 1, 1939, for 
residential, commercial light, commercial 
power, and industrial electric services. 
The report is illustrated with 33 charts 
and maps. The publication provides 
a basis for measuring the differences in 
average electric bills as between states, 
geographical divisions, community size 
groups, and publicly and privately owned 
utilities, as well as for determining the 
general trend of residential electric rates 
from 1935 to 1939. 
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The average bills shown in the 5-part 
report are indicative of the price paid 
for electric service by residential cus- 
tomers in communities of 250 population 
or more; by commercial light and com- 
mercial power customers in communi- 
ties of 2,500 population or more; and by 
industrial customers in communities of 
10,000 population or more. The publica- 
tion covers virtually all customers for 
these classes of service, the report states, 
as there are comparatively few urban 
residential customers in communities of 
less than 250 population, and the same 
situation prevails with respect to the 
number of commercial customers in com- 
munities of less than 2,500 population 
and the number of industrial customers 
in communities of less than 10,000. 
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Community Size Type 
Groups for All of 
United States 


50,000 and more Private 182 
Public 19 


Both 191 


Private 706 
Public 118 
Both 804 


Private 1,933 
Public 498 
Both 2,400 


Private 3,357 
Public 620 
Both 3,960 


Private 12,064 
Public 847 
Both 12,900 


18,242 
Public 2,102 
Both 20,255 


10,000 to 49,999 
2,500 to 9,999 
1,000 to 2,499 
250 to 999 


All Size Groups Private 


O* a comparison of rates of publicly 
owned and privately owned electric 
utilities, the FPC study indicates that the 
former are generally higher in the United 
States. In other words, approximately 
70 per cent of the publicly owned utili- 
ties are shown to charge more than pri- 
vate operations. This comparison is sum- 
marized in the above table taken from 
the report (page 48). 

In the larger communities, where pub- 
lic operation is relatively scarce, the pub- 
lic plants charge lower rates. Thus, 19 
municipal plants serve cities of 50,000 or 
more, and 10 of these are also served by 
private plants, usually under the same 
rate schedules, while 172 cities in the 
same population group are served ex- 
clusively by privately owned utilities. 
Most of the municipal plants (1,467 out 
of a total of 2,102) are found in com- 
munities of 250 to 2,500 population. 

The report states, with respect to com- 
paring publicly owned and _ privately 
owned utility operations : 

Privately owned utilities exclusively serve 


18,153 communities of 250 population or 
more, or 89.6 per cent of the total number 


Number 


0 
Ownership Communities Communities Kwh. Kwh. Kwh, 


Population 
0 


Average Bill for 
25 100 250 


zp 
i 


40,276,006 $1. 
2,550,434 
42,826,440 


13,786,691 
1,880,518 
15,667,209 


9,130,052 
2,351,971 
11,482,023 


5,060,157 
993,666 
6,053,823 


5,812,838 
452,203 
6,265,041 


74,065,744 
8,228,792 
82,294,536 
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of communities. Publicly owned utilities 
serve 2,013 communities, or 9.9 per cent of 
the total. In 89 communities, or 0.5 per cent 
of the total, service is rendered by both a 
publicly and a privately owned utility. The 
population exclusively served by privately 
owned electric utilities is 72,629,209, or 883 
per cent of the total population having elec- 
tric service. Service by publicly owned utili- 
ties is rendered to a population of 5,596,084, 
or 6.8 per cent of the total. Both a publicly 
and privately owned utility render service to 
communities having an aggregate population 
of 4,069,243, or 4.9 per cent of the total.... 

The average bills for privately owned 
utilities are higher than comparable bills for 
publicly owned utilities in all the community 
size groups containing communities of 2,- 
500 population or more. The average bills 
of privately owned utilities are lower than 
comparable bills for publicly owned utilities 
in all of the community size groups con- 
taining communities of less than 2,500 popu- 
lation. 


The number of communities and popu- 
lation involved for each class of service 


by publicly owned utilities, by privately _ 


owned utilities, and by all utilities are 
separately given. 
AVERAGE Etectric Butts 1939, Federal Power 


Commission, Washington, D. C. Price 10 
cents. FPC R-17. December 27, 1939. 
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Bonneville Contract Signed 


HE $77,000,000 Bonneville project will be 
‘Ba approximately $10,000,000 in the next 
twenty years by the Aluminum Company of 
America, under terms of a contract for 32,500 
kilowatts for a plant to be constructed in 1940 
below Vancouver, Wash., Administrator Paul 
J. Raver announced last month. 

If the aluminum company’s initial $3,000,- 
000 investment in a Columbia river production 
plant is expanded, as expected, the power re- 
quirement may be doubled, it was said. 

The company will pay $17.50 a year for each 
kilowatt of prime power that it purchases from 
the government. Initial delivery will be 27,000 
kilowatts. The demand will be increased at 
the rate of 500 kilowatts a month until it 
reaches 32,500. The plant will be finished and 
operations started about January 1, 1941, 
aluminum company officials estimated. 

The contract, besides being the first for an 
industrial plant negotiated by Bonneville, was 
the eleventh executed by the agency and 
brought the total contractual demand for firm 
power to 47,435 kilowatts. 


Utility Merger Proposed 


) fpemrcge ae were reported in progress re- 
cently for the purchase by Dallas, Tex., 
interests of $7,000,000 worth of public utility 
properties in five southwestern states and their 
merger into one Texas operating company with 
headquarters at Dallas. 

D. Gordon Rupe, Jr., junior partner of Dal- 
las Rupe & Son, investment banking house, 
said last month his firm had obtained options 
for the purchase of five southwestern sub- 
sidiaries of the Associated Gas & Electric 
Company of New York and had made exami- 
nations of the properties. He said preliminary 
contracts had been signed and a substantial 
amount of earnest money had been deposited 
in the East, where it will remain until final dis- 
position of the deal. 

A number of factors remain to be settled, 
however, he said. Franchises and titles must 
be approved by Dallas Rupe & Son’s general 
counsel; the transaction must be approved by 
the Securities and Exchange and by public 
utility commissions of several states; and 
whatever securities may be publicly offered 
must be registered with the SEC. 

Properties involved in the negotiations are 
the Arkansas General Utilities Company, the 
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Louisiana Public Utilities Company, Inc., the 
Texas General Utilities Company, the Arizona 
General Utilities Company, and the Panhandle 
Public Service Company, the latter an Okla- 
homa concern. 

All of these are subsidiaries of the Central 
U. S. Utilities Company, which in turn is con- 
trolled by Associated Gas & Electric Company 
through Associated Gas & Electric Corporation 
and still another subsidiary, the Associated 
Electric Company. 

The SEC issued orders some time ago for 
the simplification of the involved financial 
structure of the AG&E system, and for geo- 
graphical integratien of its holdings. 


FPC Chairman Named 


| he Olds, of New York, was elected 
chairman of the Federal Power Commis- 
sion last month, effective January Ist. His 
election is for the remainder of his term of 
office, which extends to June 22, 1944. 

In the chairmanship he succeeded Commis- 
sioner Clyde L. Seavey, of California, who 
had been head of the commission since Octo- 
ber 1, 1937, when Chairman Frank R. Mc- 
Ninch was transferred to the Federal Com- 
munications Commission, and who desired to 
be relieved of executive duties to continue his 
services as commissioner. 

Before his appointment by President Roose- 
velt to the FPC last June, Mr. Olds was for 
a number of years executive secretary of the 
Power Authority of the State of New York. 


TVA Scrutiny Advocated 


SS Dirksen, Republican of 
Illinois, last month said proposals that the 
Federal government reimburse state and local 
governments for revenue losses occasioned by 
TVA’s acquisition of private electric com- 
panies warranted “most careful scrutiny” of 
the agency’s policies. 

Asserting that the whole TVA project was 
becoming of “more and more moment to the 
taxpayers.” Dirksen told newsmen the prin- 
ciple involved in the reimbursement proposals 
might apply to many Federal hydroelectric 
projects. 

Referring to the statutes which he said 
Georgia enacted last March authorizing tax- 
ation of Federal agencies which carry on pro- 
prietary functions and local taxation of any 
Federal agency engaged in the generation and 
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sale of power, Representative Dirksen said: 

“Should the statutes be upheld, it would 
mean that despite all the benefits conferred 
upon this area from Federal funds, the tax- 
payers of the other states would be called upon 
to help replace the taxes lost as a result of 
Federal activities, despite the fact that the 
taxpayers in other states derive no benefit from 


this operation. This would be almost as bad as 
charging Santa Claus for the privilege of 
coming down the chimney.” 

Dirksen added that he intended to ask that 
Carl A. Bock, former consulting engineer of 
the TVA, be called before a House Appro. 
priations Subcommittee in January to testify 
as to why ‘he resigned from the TVA. 


Arkansas 


Plans to Buy Utility 


c ITY officials of Fayetteville last month said 

they would immediately notify the South- 
western Gas & Electric Company of the city’s 
intention to buy the company’s light, heat, and 
power plant and distribution system and oper- 
ate it as a municipal plant. 


State law. requires that the city give ninety 
days’ notice and that the state utilities com- 
mission fix a purchase price if one cannot be 
agreed on. 

An engineers’ report said that a 10 per cent 
reduction in rates could be expected, and that 
bonds for purchase of the plant could be re- 
tired in ten years. 


California 


Acts to Grant Gas Franchise 


A YEAR’S negotiations between the city of 
Huntington Park and the Southern Cali- 
fornia Gas Company regarding a franchise to 
the company were brought to a climax recently 
when the city council adopted a resolution de- 
claring its intention to grant the franchise. 

Involving a heated civic dispute last Febru- 
ary, the issue has been widely discussed and 
councilmen were said to be proceeding cau- 
tiously that no objectionable reactions would 
result. January 15th was set as the date for a 
public hearing on the issue. 

The company requested an indeterminate 
franchise to operate its office and consumer 
service in Huntington Park. In exchange for 


the franchise it offered the city an initial cash 
payment of $5,000 and a percentage of the 
company’s earnings each year. No mention of 
the $5,000 was made, however, in the reso- 
lution adopted last month. 

Officials of the company pointed out the city 
would enjoy an annual revenue of approxi- 
mately $3,500 through their agreement to pay 
the city 2 per cent of gross income from local 
consumers. The franchise would have no ef- 
fect upon consumer rates, it was pointed out. 

Last February 15th a controversy over the 
issue resulted in a postcard ballot being con- 
ducted by the city. More than 13,000 return 
postcards were mailed registered voters re- 
questing their opinion. Granting of the fran- 
chise carried by a 432 majority. 


Indiana 


Municipal Plant Tax Exemption 
Upheld 


N upholding the 1939 law exempting mu- 

nicipal utilities completely from taxation, 
except as to gross income tax, the state su- 
reme court on December 22nd held that any 
“F) taxes due from the plants need not be 
paid. 

The state supreme court affirmed the Mont- 
gomery County Circuit Court, which held that 
the part of Crawfordsville’s electric plant used 
for private domestic and commercial purposes 
was exempt from taxes the same as the part 
used exclusively by the city government. The 
opinion also said that 1938 taxes placed on the 


plant need not be paid, even though the exemp- 
tion act of 1939 was passed after the 1938 
taxes were assessed. The high court found 
the law removed all taxes due from municipal 
plants except, of course, gross income tax. 

Since the purpose of municipal plants is 
governmental, there can be no constitutional 
gee to their tax exemption, the court 
said. 


in utility tax evaluation hearings before the 
state tax board. C. R. Benjamin, who took the 
view the supreme court had reversed itself in 
the case, said he expected private utilities now 
would seek lowered evaluations on pleas that 
competition has been stiffened by exemption of 
public utilities. r 


JAN. 18, 1940 116 





The court’s ruling may have repercussions 


A’ 
Powe 
late | 
publi 
ment 


sugg 
St. ] 
any 
appli 
TI 
han, 
to th 
mitte 


THE MARCH OF EVENTS 


Massachusetts 


Rates Ordered Reduced 


REDUCTION in electric rates estimated to 
A save customers of the Quincy Light & 
Power Company $63,000 a year was ordered 
late last month by the state department of 
public utilities. At the same time the depart- 
ment announced that it would hold on the 


matter of further reductions if study of the 
situation warranted such action. 

Reductions totaling $100,505 were put into 
effect in 1937, but the commission contended 
that even with such a reduction the com- 
pany’s earnings for 1939 will be approxi- 
mately $338,106. The company was said to be 
one of the strongest financially in the state. 


Michigan 


City-owned System Proposed 


T= problem of providing cheap gas for 
Detroit householders and industrialists 
was back in the limelight recently as the re- 
sult of a direct recommendation from Cor- 
poration Counsel John P. O’Hara that city 


officials seek a solution to the question in a 
municipally owned gas system. The gas ques- 
tion was revived in a letter of resignation 
sent by O’Hara to Mayor Reading in which 
he listed it as “the problem above all other 
matters” which presents a case for rendering 
lasting service to Detroit. 


Minnesota 


Adopts Gas Report 


 § HE St. Paul city council last month 
adopted a report of its utilities committee 
suggesting answers to five questions by the 
St. Paul Natural Gas Company, Inc., before 
any action is taken regarding the company’s 
application for a city franchise. 

The application, signed by Joseph C. Leni- 
han, president of the company, was referred 
to the committee early in December. The com- 
mittee reported it must know: 


1. The names of all officers, incorporations, 
and stockholders of the concern. 

2. The amount of capital stock outstand- 
ing, how much had been offered for sale, and 
how much sold. 

3. Whether pure natural gas or mixed gas 
was contemplated to be furnished by the 
company and whether it had a contract with 
any person or firm to supply gas. 

4. What the rates would be. 

5. Whether the company planned to build a 
distributing system or buy one. 


Mississipp! 


Utility Assessments Decrease 


T HE state tax commission recently reported 
1939 assessments of public utilities at $89,- 
421,293 compared to $90,619,108 in 1938, a de- 
crease of $1,197,815. Totals were exclusive of 
property of rural electric associations valued 
unofficially at $9,000,000 and tax free. Largest 
public utility assessment was that of the 
Mississippi Power & Light Company at $9,- 


432,819, an increase of approximately $4,000,- 
000 since 1932. 

Assessments by classifications included 30 
railways at $53,451,858; 8 pipe-[ine and gas 
companies, $8,756,130; 5 telephone and tele- 
graph companies at $11,162,391; 13 electric, 
gas, and water companies, $14,966,335. 

Mississippi law exempts receipts of rural 
electric organizations from the 2 per cent 
sales tax. 


Nebraska 


Signs 3-way Agreement 


T= board of directors of the Loup River 
Public Power District on December 27th 
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signed a tentative agreement for codrdina- 


tion of the activities of the three Nebraska 
PWaA-financed hydroelectric projects. 
The agreement, if signed by the Platte 
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Valley Public Power and Irrigation District 
and the Central Nebraska Public Power and 
Irrigation directors, would be taken to Wash- 
ington by K. Sewell Wingfield, Nebraska PWA 
project engineer, for action by officials there. 

Harold Kramer, Loup general manager, 
said the plan provides for a general operating 
board to be composed of the general man- 
agers of the three districts. The others are 
George Johnson, Tri-County, and Gerald 
Gentleman, Platte Valley. The general man- 
agers would set up an organization for opera- 


New 


Commission Report 


HE state public service commission re- 

cently asserted that its utility regulatory 
program, at an expense of $10,751,012, had 
saved consumers in New York state $300,- 
000,000 through reductions of rates in ten 
years. 

The claim was made in a report which, 
prepared “to show what the commission’s 
governmental functions are costing the tax- 
ig emphasized the need of sufficient 
unds for “proper administration” of the Pub- 
lic Service Law. 

The report, with 


released coincidently 


tion of the districts, this to be subject to ap. 
proval by directors of the projects. The gen. 
eral managers would then submit to the 
directors a proposed program of rates, con- 
tracts for power sale, and a plan for dis. 
patching the loads from the generating plants, 

All revenue would be collected by an agent 
of the board of managers and allocated back 
to the districts, each of which would submit 
an operating budget and pay expenses from its 
share of the receipts. The agreement, Kramer 
said, would be in force fifty years. 


York 


preparation of the 1940-41 state budget, cited 
the Republican legislature’s reduction last 
winter of the current commission appropria- 
tion from $1,387,000 to $1,257,300, while the 
agency’s duties “were left unchanged.” 

The commission estimated expenditures in 
the decade at 1.17 per cent of the total costs 
of the state government, despite “marked ex- 
pansion” of jurisdiction. 

Since 1930 legislation has placed under 
supervision of the commission nearly 200 small 
telephone companies, a program of rural elec- 
tric line extension, operations of bus lines and 
trucks engaged in intrastate transportation of 
merchandise. 


Ohio 


Gas Hearings Set 


HE broad authority of the government to 

regulate rates and otherwise control the 
transportation of natural gas from one state 
to another will be invoked in an Ohio case for 
the first time next April. On April 4th the 
Federal Power Commission will begin hear- 
ings on a case involving rates in a number of 
Ohio communities. 

Authority for such investigations was 
granted under the new Natural Gas Act, called 
unconstitutional by its opponents and advo- 
cated by supporters as necessary to prevent 
excessive charges. 

Preliminary to the Ohio hearing—perhaps 
the most important since passage of the law— 
the commission conducted an inquiry of the 
interstate rates affecting the cost of gas in 
Cleveland, Akron, and other Ohio cities. The 
cities are served by the East Ohio Gas Com- 
pany, whose source of supply is the Hope 
Natural Gas Company of West Virginia. 

Cleveland and Akron protested that the in- 
terstate price collected from East Ohio was 
too much. It was reasoned that reduction of 
this price would be reflected in lower rates to 
consumers. The Ohio cities want the FPC to 
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cut the gate rate below the present charge of 
around 37 cents per thousand cubic feet. 


City Seeks Option 


HE Toledo city council last month ad- 

vised the Toledo Edison Company it must 
grant the city an option to purchase its $70,- 
000,000 plant before it will sign a new rate 
contract. 

The company has offered rate reductions 
which would amount to about $498,000 annu- 
ally, but a citizens advisory group has recom- 
mended the new contract for domestic busi- 
ness and factory consumers should grant a 
reduction of $1,250,000. 


Court Makes Assignments 


Ts state supreme court on December 20th 
assigned the Columbus city light plant 
extension litigation and the Columbus gas rate 
case for argument in February. 

The appeal of Columbus from an average 
gas rate of 56.22 cents fixed by the state utili- 
ties commission several months ago will 
brought before the high court for argument 
on February 14th. - 
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Arguments were assigned by the court for 
February 21st on the litigation in which the 
Columbus & Southern Ohio Electric Company 
was seeking to block the $1,030,000 improve- 


ment and extension of the municipal light 
plant under a bond issue approved by the 
voters of the city of Columbus in Novem- 
ber, 1933. 


Oklahoma 


Power Program Threatened 


atipIty of the Federal government’s 
V cates flood control and power gener- 
ating program, in so far as it is sought to be 
carried out on non-navigable streams of the 
United States, may be tested before the U. S. 
Supreme Court as a result of action by the 
court last month on a complaint brought by 
the state of Oklahoma. 

On complaint of the state that the Federal 
government was proceeding without consti- 
tutional authority in constructing a dam and 
power-generating plant on the Red river above 
its navigable point, the U. S. Supreme Court 
on December 18th ordered arguments to begin 
January 29th on a rule to show cause why a 
permanent injunction should not be issued 
against the project. 

Considerable importance attaches to the 
proceedings, it was believed, because of possi- 


ble bearing the outcome will have upon future 
power and flood-control programs of the 
government. 

The Grand River Dam Authority recently 
urged the PWA to reconsider and approve 
appointment of its chairman, Ray McNaugh- 
ton, as the $15,000-a-year general manager of 
the $20,000,000 hydroelectric project. Appoint- 
ment of a general manager by the state-con- 
trolled Authority must receive approval of 
PWA, which is furnishing funds by loans and 
grants for construction of the power develop- 
ment. The board’s appointment of McNaugh- 
ton was rejected last month. 

The Authority, in seeking reconsideration of 
McNaughton, declared “the board feels that 
no new man would be as familiar with the 
Authority business as McNaughton.” It added 
that McNaughton was the “best qualified” of 
the applicants for the post vacated by R. V. L. 
Wright on December Ist. 


Oregon 


Signs Power Contract 


ye city of Canby on December 22nd en- 
tered into a contract for the purchase of 
300 kilowatts of prime Bonneville power for 
the next twenty years and agreed to retail it to 
its 386 customers at rates virtually identical 
with those now charged by Forest Grove’s 
municipal system. 

Delivery of power to Canby will be over 
Portland General Electric Company transmis- 
sion lines pending completion of a substation 
to tap the almost completed 110,000-volt 
Bonneville line to Eugene. Canby now buys 
power at wholesale from PGE. 

Bonneville Administrator Paul J. Raver and 
Mayor J. R. Vinyard and City Recorder Roy 
Mangus of Canby signed the contract. It was 
estimated that savings would range from 26 
to 60 per cent. The contract provides that 
Canby will pay an equivalent of a regular city 
tax rate on its properties, valued at $25,000. 


Rate Cut Approved 


RMOND R. Bean, state public utilities com- 
missioner, last month gave “tentative ap- 
proval” to new, lower rates proposed by the 
Portland General Electric Company and the 
Northwestern Electric Company for more 
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than 155,000 residential consumers, effective 
January Ist. 

The commissioner reserved the right to or- 
der minor changes in the rates after further 
study, but in approving the form and substance 
of the joint tariff submitted by the two private 
utilities assured that reductions would go 
through on schedule. 

Franklin T. Griffith, president of PGE, re- 
vealed that the December bills of many of the 
firm’s residential customers would show effect 
of the reductions. The order applies to all 
meter readings after January Ist, and those 
— early in the month will be for December 

ills. 

The utilities asserted that the new rates 
would reduce payments by domestic users by 
$710,000 annually — $570,000 for PGE and 
$140,000 for Northwestern—but the firms ex- 
pect much of this revenue to be regained by 
stimulated use of electricity induced by the 
lower rates. 

Commissioner Bean has ordered the two 
utilities to file new schedules for commercial 
lighting—estimated to save customers $640,- 
000 annually—by May 1st, when they will go 
into effect. 

The new domestic rates provide greatest re- 
ductions for low-use customers. The commer- 
cial rates will not be “a percentage cut,” either, 
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Mr. Griffith said. The rate reductions are the 
result of two factors—bringing of Bonneville 
power to Portland in limited quantities, and 


public education to the advantages of greater 
use of electricity with cheaper rates, it was 
said. 


South Carolina 


Plan Exchange Line 


ce P. TowNsEND, city manager of Abbe- 
e ville, said recently that an allotment of 
an additional $40,000 by the Public Works 
Administration would be used for the con- 
struction of transmission lines from the 
Rocky river hydroelectric project to the Buz- 
zard Roost project, Greenwood county, for 
an exchange of power. A total of $270,000 
has been allotted the city for completion of 
the project. 

The lake to be formed by the dam at the 
Rocky river project will be approximately 11 
miles long and three-fourths of a mile wide. 
It will cover about 2,500 acres. 

Townsend said the city recently had ac- 


quired controlling interest in the distribution 
system of the town of Lownesville. 

Monson Morris, president of the newly or- 
ganized Federal Electric Codperative Asso- 
ciation of South Carolina, last month stated 
that the lines of the State Rural Electrification 
Authority “are not owned by the people” and 
the Authority has “only taken care of very 
few selected people. 

Morris, also president of the Aiken County 
Electric Cooperative Association, termed in a 
formal statement as “ridiculous” an announce- 
ment by the Authority that it would seek a 
$400,000 loan “to build more rural lines” as 
the Rural Electrification Administration in 
Washington has refused to lend any more 
funds to the state REA for building rural lines, 


Tennessee 


Transit Deal Completed 


L Kraemer, president of the Knoxville 
Transit Lines and Tennessee Coach 
Company Lines, last month completed nego- 
tiations in New York for purchase of the 
Nashville transit system. The Nashville system 
was owned by the Tennessee Electric Power 
Company, a subsidiary of Commonwealth & 
Southern Corporation. 
Street cars are used throughout the Nash- 


ville system. M. H. Kraemer, secretary-treas- 
urer of the purchasing company, said “one 
of the first things to be done is to motorize 
the entire system and do away with street 
cars.” A minimum of 150 busses will be neces- 
sary in the Nashville system, Kraemer said. 

A bus franchise ordinance patterned after 
the model ordinance drafted by the advisory 
board of the city council transit committee 
was to be submitted at the regular meeting 
of the council on January 2nd. 


Texas 


Air Conditioning Planned 


HE first air-conditioning system in the 
United States to be operated as a public 
utility will be installed in the downtown busi- 
ness area of Galveston by P. E. Nicholls, Jr., 
who recently obtained a 50-year franchise from 
the city council for the project. Construction 
of the plant must be started not later than 
June, 1940. 
The distribution system will be operated 


from a central steam-generating plant where 
a vacuum jet cooler will be installed. Cold 
water will go out from the plant through 
underground mains, circulating through air- 
conditioning units in various buildings and 
then return to the plant for recooling. 

Individual units, set up in stores, offices, and 
other places, will be equipped with cold water 
coils, air blowers, air filters, and thermostatic 
temperature controls. This service will be 
metered. 


Washington 
RFC Loan Sought 


HE Reconstruction Finance Corporation 
was expected to act this month on a loan 
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application of the public utility district No. 2 
of the state of Washington, proceeds from 
which would be used for the acquisition of the 
distribution system of the Weést Coast Power 
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Company. This application had already re- 
ceived the approval of the engineers of the 
RFC, according to officials, 

If finally approved, this will be the first 
RFC loan to a Washington state utility dis- 
trict for purchase of private electric power 
equipment. The loan was understood to total 
$155,000. Heretofore, the state public utility 
districts have borrowed funds from private 
sources, or have issued their own securities 
for sale to the public. 

It was also reported that the Bonneville 
Administration is negotiating for the trans- 
mission lines of the Willapi Electric Company 
rather than construct a competing line in that 
area. 


Rates Cut 


ORTHWESTERN Electric Company last 
N month filed with the state department of 
public service a proposal to reduce rates to its 
customers in rural Clark, Cowlitz, and Ska- 
mania counties to effect savings estimated by 
the company to range from 8 to 25 per cent. 

Northwestern’s new proposed rates for out- 
lying communities and farms start with 15 
kilowatt hours for a minimum charge of 85 
cents. The next 30 kilowatt hours will be 4.5 
cents; next 80 kilowatt hours, 2.6 cents; next 
100 kilowatt hours, 1.6 cents, and excess at 1.2 
cents. 

For customers with automatic water heat- 
ers, a block of 500 kilowatt hours will be avail- 
able at 0.7 of a cent per kilowatt hour. 


Seeks Court Approval 


Cue court approval of its plan to take 
over a transmission line and other prop- 
erty of the Washington Water Power Com- 
pany was sought last month by the Lincoln 
County Public Utility District. This was said 
to be the first action of its kind in eastern 
Washington. 

Jack Cluck of Seattle and E. K. Murray of 
Tacoma, attorneys for the State Association 


of Power Commissioners, filed a petition ask- 
ing that the company’s property be adjudged a 
public necessity and just compensation be de- 
termined. The petition excluded the com- 
pany’s power plants at Little Falls and Long 
Lake on the Spokane river and several trans- 
mission lines leading from these stations. 

Following this action Okanogan commis- 
sioners approved the issuance of revenue 
bonds, not exceeding $1,000,000, to acquire all 
the company’s property in that county except 
a power-line crossing from Brewster to the 
Douglas county line. 

Grant county commissioners of District No. 
2, acting to acquire the property in that county, 
estimated the cost at $300,000. 


Breaks Four Records 


REAKING four records, Seattle City Light’s 

increasing business is giving the munici- 

pal utility its greatest year, a financial report 

of Arthur O. Olsen, chief accountant, showed 

last month. The report, covering operations 

— October, was filed with the city coun- 
cil. 

The report led Lighting Superintendent E. 
R. Hoffman to comment: 

“The current high rate of business activity 
has again caused energy sales to run sharply 
ahead of a year ago, and indications are point- 
ing to a continued increase for the rest of the 


City Light’s new records were in revenue, 
kilowatt hours sold, ranges in service, and 
meters on the lines. Revenue for the 12- 
month cycle ended October 31st was $6,126,- 
619.40, an increase of $307,078.33 over the cor- 
responding previous period. The October 
revenue was $512,787.66, compared with $490,- 
311.06 for October, 1938. Kilowatt hours sold 
reached the high of 372,720,144, an increase 
of 38,998,775 over the 12-month period ended 
October 31, 1938. Ranges on the lines num- 
bered 36,728, an increase of 2,919 in a year, 
and meters numbered 100,294, an increase of 
2,977 in a year. 


Wisconsin 


Utility Row Ended 
Ass handed down by Circuit Judge A. 


. Hoppmann last month completed 
nullification of all action taken since August 
13, 1937, in the proposed acquisition of the 
Superior Water & Light Power Company by 
the city of Superior. 

Hoppmann granted a motion of the Superior 
firm for dismissal of its appeal from a state 
public service commission order of June 29, 
1938, setting value of the firm’s property at 
$4,050,000. Ground for dismissal was voiding 
of the order under a supreme court ruling. 
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The supreme court in November upheld the 
company’s appeal from a commission order 
of January 13, 1938, in which the commission 
attempted to reopen the acquisition case after 
it had evaluated the company property at $4,- 
625,000 through the order of August 13, 1937. 

The state public service commission an- 
nounced last month dismissal of a petition of 
O. S. Loomis, counsel for the city of Adams, 
to reopen the Adams municipal electric utility 
Acquisition case. The commission’s order of 
dismissal was signed by Chairman R. W. 
Peterson and Commissioner Robert A. Nixon 
dissented. 
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The Latest 
Utility Rulings 


Correction of Low Power Factor in Use of 


Gaseous Tube Lamps 


HE Oklahoma commission has dealt 

with the question of low power fac- 
tor characteristic in the use of neon, mer- 
cury vapor, and other gaseous tube lamps 
by issuing an order requiring a user of 
such lighting equipment to install at his 
expense corrective equipment which will 
correct the power factor to not less than 
90 per cent. Further, it is ordered, in the 
event the consumer fails to provide and 
use such corrective equipment, the bur- 
den of the extra cost to the utility of 
serving the uncorrected equipment may 
be placed upon the consumer. 

The neon, mercury vapor, and other 
gaseous tube lamps, or lighting devices, 
the commission said, have come into 
rather general use within the past few 
years, and this type of lighting will un- 
doubtedly become more and more im- 
portant in the lighting field but, the com- 
mission continued : 


While this type of lighting is recognized 
as being highly efficient in respect to light- 


ing qualities and economical operation, it has 
one undesirable characteristic, both from 
the standpoint of consumer and the electric 
company—namely, low power factor. 

In serving equipment of low power factor, 
the utility must furnish more current than 
will register on the kilowatt-hour meter; 
this excess “wattless” current, however, is 
no benefit to the consumer, but on the con- 
trary is excess current in the consumer’s 
circuit and the utility’s system, and in many 
cases would cause overloading and over- 
heating of the said lines. This low power 
factor, if uncorrected, has a decidedly un- 
favorable effect upon the size of wires and 
other equipment required in the consumer’s 
circuit, as well as the utility’s system. The 
attendant dangers and undesirable charac- 
teristics of low power factor can best be, 
and should be, cured by the consumer in- 
stalling capacitors where the lighting equip- 
ment itself is installed. Such corrective 
equipment would not increase the amount of 
energy consumed, but takes the excess cur- 
rent out of the line, thus raising the power 
factor to approximate unity. 


Re Power Factor Correction for Fluor- 
escent Tube Lighting (Cause No. 17591, 
Order No. 13336). 


Internal Management of Utility Corporation’s 
Business Not Subject to Commission Control 


fess New York Supreme Court, in 
a special term decision, annulled 
an order of the commission denying ap- 
proval of a public utility corporation 
certificate to reduce capital. It was the 
opinion of the court that although the 
legislature could have vested direct in- 
ternal control over the company in the 
commission in respect to a transfer of 
the resultant of the reduction, it plain- 
ly had not done so. Approval of the cer- 
tificate was said to be at most a merely 
formal matter. 
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The corporation, pursuant to pro- 
visions of the Stock Corporation Law, 
had determined to reduce its capital by 
eliminating $3,000,000 which had 
previously, by resolution of the direc- 
tors, been transferred and added to its 
capital. The statute provides that if a 
corporation subject to the provisions of 
the Public Service Law effects such a 
change in capital, the Secretary of State 
shall not accept a certificate of reduction 
unless there is endorsed upon it the con- 
sent and approval of the commission. 
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Approval was sought and denied. The 
corporation sought to place the $3,000,- 
000 in a contingency reserve, but it was 
said to be the view of the commission 
that it would be preferable if this 
amount should be directly transferred to 
the reserve for depreciation, with cer- 
tain reservations as to the effect of the 
transfer upon such reserve. Mr. Justice 
Bergan, of the supreme court, said: 


The power to make the capital change 
undertaken by petitioner’s stockholders is 
granted directly to the corporation by 
statute. It is a matter of internal manage- 
ment of petitioner’s business and control of 
its property. Respondents have no direct 
statutory authority over such a matter or 
jurisdiction to regulate it. The corporation 
itself “may effect” the capital change. 
Stock Corporation Law, § 36. The certifi- 
cate effecting it and not the act itself needs 
approval by respondents. It is at most a 
merely formal matter. 

I conceive it that if the purpose is law- 
ful and in conformity with statute, the cer- 
tificate formalizing the record of what the 
corporation does must be approved. There 
is little evidence of any intention by the 


legislature to grant broad powers of dis- 
cretion to the respondents by the device of 
so formal if not ministerial an act as the 
approval of a paper for the purpose of 
filing. 


The court found nothing unlawful in 
the proposed capital change, and no rea- 
son founded in statutory policy, or in 
any public policy, had been shown why 
the certificate should not have formal 
approval. The examiner upon whose re- 
port the commission’s order of denial 
was based expressed the conjecture that 
certain other methods of handling the 
fund to be transferred might be pre- 
ferred. It seemed that the proposed re- 
duction of capital was not itself objected 
to by the commission, but rather the 
commission regarded the place to which 
the resultant of the reduction was to go 
not to be so desirable as another dis- 
position of it within the corporation’s in- 
ternal financial structure. Rochester Gas 
& Electric Corp. v. Maltbie et al. 15 NY 
Supp (2d) 163. 


e 


Street Lighting Held Part of Municipal Plant Rate Base 


A order of the New York commis- 
sion reducing rates of the village of 
Tupper Lake for service furnished by its 
electric plant was reversed by the ap- 
pellate division of the supreme court on 
the ground that it was confiscatory. A 
return of 5.8 per cent was considered 
nonconfiscatory, but a return of 4.29 
per cent was considered confiscatory by 
the court. 

Whether the higher or the lower rate 
of return could be earned by the munic- 
ipal plant depended upon what property 
would be included in the rate base. The 
total property involved included (a) 
property within the village used only for 
service to consumers therein; (b) prop- 
erty within the village and used to 
furnish service in lighting the streets 
and village buildings; (c) property used 
for service to consumers outside the 
village; (d) property used in furnish- 
ing service to a United States govern- 
ment hospital. 
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Neither the commission nor the mu- 
nicipality insisted upon inclusion of the 
property used in furnishing service to 
the hospital. In New York state the 
commission has no jurisdiction over a 
Federal hospital contract and operating 
properties in connection therewith. The 
court observed that it might be conceded 
that the elimination of such property 
creates an inequitable situation from a 
regulatory standpoint, but nothing can 
be done about it so long as the exemp- 
tion stands. 

The commission, however, had ex- 
cluded also from the rate base property 
devoted to lighting streets and village 
buildings, which served the village at 
cost. The court held that this was im- 
proper ; that a village operating an elec- 
tric plant is entitled to a fair and rea- 
sonable return upon all of its property 


‘used and useful in the public service; 


that street-lighting properties come with- 
in this definition. It was said in part: 
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There is no precise authority on this 
point and a review of authorities alleged 
to bear upon it would be fruitless. It seems 
clear, however, reasoning from general 
principles, and a common-sense view of the 
purpose for which municipal utilities were 
created, that the commission’s contention in 
this respect represents an ultra-refined dis- 
tinction. The service furnished by the street 
lighting properties, for instance, is not 
merely to taxpayers but also to general con- 
sumers as well. The convenience, indeed, 
the necessity, serves all. The light shines on 
the general consumer in the same manner 
and for the same purpose that it shines upon 
the taxpayer. 

While it may be true that the village 
owes a duty to light the streets, if that be 
so considered, then it must also be con- 
sidered that such duty devolves upon the 
village in its governmental capacity, while 
as the owner of the plant it acts in a pro- 
prietary capacity. Such distinctions, how- 
ever, are unnecessary. The term “public 
service” should be as broadly construed as 
the plain import the language carries, and 
under such construction public lighting is 
necessarily included thereunder. 


Other issues on the appeal to the court 
were approached in the light of the rule 
that the court on such a review is limited 
to enforcement of constitutional rights. 
that it cannot substitute its judgment 
upon the facts for that of the commis- 
sion but can only examine the facts to 
determine whether there is substantial 
evidence to sustain the determination 
made. 

The court sustained an allowance for 
working capital, held that the commis- 
sion had not erred in determining future 
operating expenses in that it did not 
spread the cost of a lawsuit over a power 
contract over a period of ten years, and 
that the commission did not err in not 
giving consideration to a contention that 
future revenues would decline 10 per 
cent from those shown for the previous 
year because of future business condi- 
tions. Tupper Lake v. Maltbie et al. 15 
NY Supp (2d) 491. 


e 


Electric Company Denied Authority to Build 
Extension in Cooperative Territory 


N application of the Duke Power 
Company for authority to build a 
rural electric line was denied by the 
commission where an electric codpera- 
tive had filed a protest against a grant 
of authority. 
The rural codperative, it was testi- 
fied, had let the contract for the con- 


e 


struction of a line in the same territory. 
The commission has no jurisdiction 
over the new cooperatives which are be- 
ing established in South Carolina, but it 
does have power to grant or deny the 
right to a privately owned power com- 
pany to build rural lines. Re Duke 
Power Co. 


Plan for Refinancing Mortgage Bonds Approved 


HE Market Street Railway Com- 

pany was authorized by the Cali- 
fornia commission to refinance its first 
mortgage 7 per cent sinking-fund gold 
bonds, Series A, in accordance with a 
plan submitted to the commission. The 
commission referred to the fact, how- 
ever, that holders of the bonds are not 
compelled to deposit them in accordance 
with the plan, but it is for them to de- 
termine whether they can realize more 
by exercising their legal rights in a pub- 
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lic foreclosure proceeding, or bankruptcy 
proceeding, than by accepting the plan. 

The plan provided for deposit of 
bonds and for the payment of commis- 
sions to financial organizations to secure 
such deposits. Under the plan the in- 
terest rate on the bonds would be re- 
duced from 7 per cent to 5 per cent, and 
sinking-fund provisions would be modi- 
fied. 

In the plan as submitted the company 
stated that it would agree that no pay- 
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ment of principal should be made on in- 
debetedness to Standard Gas and Electric 
Company existing on the effective date 
of the plan, until the bonds as extended 
should have been paid in full. The 
Standard Gas and Electric Company, it 
was disclosed, held control over the 
corporation’s affairs through ownership 
indirectly of 39.67 per cent of its out- 
standing stock. In the opinion of the 


commission the agreement should pro- 
vide in addition that no payment be 
made of interest on indebtedness to the 
Standard Gas and Electric Company 
until the bonds should have been paid in 
full, and that if any interest is accrued on 
said debt, it be at a rate of not more than 
4 per cent per annum. Re Market Street 
Railway Co. (Decision No. 32467, Ap- 
plication No. 22954). 


e 


Right of One Municipality to Furnish Service 
In Another 


NEBRASKA city sought unsuccess- 

fully to back out of a contract 
which it had made for the purchase of 
electric utility property from a com- 
pany operating in another municipality. 
The sale had been completed and the 
city had undertaken the service and was 
furnishing service at the time suit was 
started in court. 

The contention was that the contract 
was beyond the powers of the munici- 
pality, but the court held that where a 
municipality is given power under cir- 
cumstances then existing to furnish pub- 
lic utility service beyond its corporate 
limits, it has the right to provide service 
within the corporate boundaries of an- 
other municipal corporation. When a 
city seeks and obtains from the legisla- 


ture permission to engage in a purely 
business or commercial enterprise, said 
the court, its act in so doing is purely 
voluntary on its part, and while engaged 
in such a business no governmental func- 
tions or corporate duties as a muncipal- 
ity devolve upon it. The court contin- 
ued : 


It is then engaged in an ordinary business 
enterprise, and is bound by all the rules of 
law and procedure applicable to any other 
private corporation or person engaged in a 
like enterprise. It has no greater or higher 
privileges or immunities than are possessed 
by any other private corporation. It is sub- 
ject to the same liabilities and entitled to the 
same defenses. No more and no less. 


City of Curtis v. Maywood Light Co. et 
al. 288 NW 503. 


e 


Regulated Monopoly Rather Than Competitive 
System Held to Be State Policy 


HE Arizona Supreme Court sus- 

tained a judgment which set aside 
a commission order authorizing the 
amendment of an operating certificate so 
as to permit operation in an area being 
served by another carrier, on the ground 
that the commission had failed to give 
the existing carrier an opportunity to 
provide such service as the applicant 
proposed to furnish before granting the 
certificate. The court declared that the 
public policy of the state with reference 
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to public service corporations is one of 
regulated monopoly rather than the 
competitive system. 

The statutory provision that the com- 
mission may not authorize a common 
carrier to operate in territory being 
served by another carrier unless the 
existing carrier fails to provide such 
service as is deemed necessary by the 
commission does not, in the opinion of 
the court, protect the certificate holder 
who deliberately fails in his full duty to 
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the public, nor does it apply to an ap- 
plicant offering a different service which 
public convenience and necessity re- 
quire and which the certificate holder 
cannot furnish. Nevertheless, in con- 
sidering an application for operating 
authority, the commission must de- 
termine whether the new service offered 
is more in the public interest of the 
traveling public than that furnished by 
the existing carrier, and, if so, it should 
then offer the existing carrier an op- 
portunity to furnish such new service, 
and, if the latter can do so, should deny 
the application. If, however, the exist- 


e 


Other Important Rulings 


HE Texas Court of Civil Appeals 

held that a petition to restrain the 
commission from enforcing regulations 
fixing charges for transportation of oil 
field equipment and supplies did not state 
a cause of action, where it failed to allege 
in what manner these rules were arbi- 
trary, unreasonable, unjust, and dis- 
criminatory, and that the petitioner had 
attempted to obtain relief by suit in a 
designated court or that he had a certifi- 
cate authorizing him to operate his 
truck in the transportation of freight 
over the state highways. Railroad Com- 
mission et al. v. Young, 132 SW(2d) 
147. 


The supreme court of Washington 
held that the commission, in permitting 
railroads which are common carriers of 
freight to prepare and file their own 
tariff, which, when approved, becomes 
the official, lawful tariff, while at the 
same time requiring motor vehicle com- 
mon carriers to adopt the tariff prepared 
by it as the only lawful tariff applicable 
thereto, is not violating the privileges and 
immunities clause of the Constitution, 
since there is a reasonable basis for 
classification. Pacific Inland Tariff Bu- 
reau v. Schaaf. 


ing carrier cannot or will not furnish 
that service, the application should be 
granted. 

Furthermore, it was held that the 
commission must determine whether 
authority should be granted on the basis 
laid down by law. Therefore, there can 
arise no question as to a carrier’s estop- 
pel to contest an agreement made with 
the applicant that it would not object to 
the latter’s operating over certain routes 
contrary to the authorization in its cer- 
tificate. Corporation Commission et al. 
v. Pacific Greyhound Lines, 94 P(2d) 
443, 


The supreme court of Minnesota, in 
reversing an order granting an injunc- 
tion against a municipal bond issue for 
construction of an electric plant, held 
that Laws 1939, Chap. 137, a curative 
act, was not open to challenge upon the 
ground of unconstitutional duplicity of 
subject matter solely because it em- 
braced means of financing a utility as 
well as the processes of acquiring it in 
the first instance, all such matters being 
properly considered as a unit. Vorbeck 
v. City of Glencoe et al. 288 NW 4. 


The supreme court of North Carolina 
held that a motor coach company had 
the right to appeal from an order of the 
commission refusing to remove a re- 
striction from its franchise obtained 
from the commission, although an ap- 
plicant for a franchise or privilege has 
no property right in a franchise until 
it has been granted and denial of such 
franchise cannot be considered an in- 
vasion of property rights. The court 
ruled that the order was appealable 
since the statute permitting appeals does 
not confine appeals only to matters of 
property rights. Utilities Commission v. 
Carolina Scenic Coach Co. 4 SE(2d) 
897. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


UNITED STATES CIRCUIT COURT OF APPEALS, FOURTH CIRCUIT 


United States 


Appalachian Electric Power Company 


[No. 4460.] 
(— F(2d) —.) 


Appeal and review, § 25 — Conclusiveness of findings — Federal court rule. 


1. A circuit court of appeals, reviewing a decision of a district court in 
a case determined by the court without a jury, is guided in its consideration 
of the judge’s findings of fact by Rule 52 of the Federal Rules of Civil 
Procedure providing that such findings shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witnesses, p. 76. 


Appeal and review, § 25 — Conclusiveness of findings — Federal court — Review 
of evidence — Importance of case. 
2. A circuit court of appeals, reviewing findings of fact by a district court 
judge in an important case involving conflicting contentions as to state 
and Fe¢ieral power and an important policy-making act of Congress, as well 
as individual property rights, necessarily reviews carefully the evidence in 
the case on which the findings of the district judge are based, p. 76. 


Water, § 16 — Title to bed — Navigable waters. 


3. The title to the beds of navigable waters within a state is vested in the 
state unless under its laws they belong to the riparian owners, p. 77. 


Water, § 2 — Rights of United States — Control of navigation. 
4. The right of the United States in navigable waters within the several 
states is limited to the control thereof for purposes of navigation; the 
Federal government has no property right in navigable streams or in the 
waters thereof, p. 77. 


Water, § 4 — Powers of Federal government — Interstate commerce powers — 
Navigable waters. 


5. The control of navigation by the Federal government within the proper 
scope of the interstate commerce power is plenary, but its sphere of opera- 
tion is necessarily limited to the protection of commerce which is interstate, 
and the control over purely intrastate rivers and streams, as such, remains 
with the state whether the waters are navigable or not, p. 77. 


Water, § 4 — Powers of Federal government — Navigable waters. 


6. Even an interstate stream which is not in fact navigable for the purpose 
of interstate commerce is not subject to the control of the Federal govern- 
ment except to the extent necessary to protect other navigable waters, and 
Federal legislation with respect to navigable waters is permissible only when 
it has some real and substantial relation to the control of navigation, p. 
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Water, § 35 — Navigability of streams — Interstate use. 


7. An interstate stream is navigable in fact only when it is so used or sys. 
ceptible of being used in its natural and ordinary condition, and it must be 
capable of valuable public use in its natural condition, must have a capacity 
for useful interstate commerce of a substantial and permanent nature, and 
must have capacity for general and common usefulness for purposes of 
trade and commerce; only occasional or exceptional use under abnormal 
conditions is not sufficient, p. 78. 


Water, § 35 — Navigability of streams — Question of fact. 
8. The question of navigability of a stream is one of fact, and each case 
must be determined on its own circumstances, p. 84. 


Water, § 35 — Evidence of navigability — Actions of government. 
9. A determination by the Federal government itself to erect a large dam 
and reservoir on a stream without locks or other means for navigation, 
approval by the War Department of plans and specifications for a dam 
without provision tor locks, and the tendering of a license by the Federal 
Power Commission on the basis of a finding that construction of a dam 
would not be an obstruction to navigation but properly operated would be 
an improvement thereof, are important evidentiary facts bearing on the 
question whether there is now or ever has been navigability in fact, p. 


Injunction, § 52 — Burden of proof — Navigability of streams. 

10. The Federal government, in a suit to restrain a power company from 
constructing a hydroelectric project on a stream without governmental 
authorization, on the ground that the stream at the point involved constitutes 
navigable waters of the United States, has the burden of proof to show 
that the river was a highway for substantial and permanent trade and travel 
of a generally useful and valuable nature between this point and other 
points, p. 85. 


Water, § 35 — Navigability of streams — Possibility of navigation — Possible 
improvement. 
11. A stretch of river not navigable in fact in its unimproved condition is 
not to be considered navigable merely because it might have been made 
navigable by improvements which were not in fact made, p. 85. 


Evidence, § 18 — Weight — Testimony — Memory of past events. 


12. Recollection testimony, for the most part by elderly men testifying 
purely from unaided memory of events long past, has inherent infirmities 
and is obviously not entitled to the weight to be given to contemporary 
official written records, p. 87. 


Water, § 35 — Navigability of stream — Experimental improvement work. 


13. Government work on a river is not conclusive or even very important 
as a factor in favor of navigability when the work was experimental and 
was finally abandoned, such work not essentially changing the original nor- 
navigable condition and being limited to a few local stretches, p. 88. 
Injunction, § 52 — Burden of proof — Navigability of stream. 

14. The Federal government, in a suit to restrain the construction of a 
power dam on the ground that its maintenance and operation would obstruct 
the navigable capacity of downstream navigable waters of the United States, 
has the burden of proof to establish its contention that construction of the 
dam would so affect navigable capacity, p. 91. 
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Injunction, § 36 — Dam construction — Threat to navigation. 


15. The Federal government is not entitled to an injunction restraining the 
construction of a power dam in a stream on the ground that this would 
affect the navigable capacity of downstream navigable waters of the United 
Statcs unless it establishes an existing or presently threatened impairment 
of such navigable capacity; and where the defendant in such a case evi- 
dently in good faith denies any intention to commit an injury, the plaintiff 
must show that the injury sought to be avoided by the injunction will be 
necessarily or practically certain and not merely the probable result of the 
act intended or not, p. 91. 


Appeal and review, § 28.1 — Conclusiveness of findings — Federal Commission 
decision — Constitutional question of jurisdiction. 

16. The rule that findings of an administrative tribunal must be accepted, 
if supported by substantial evidence, is not applicable in an injunction suit 
by the Federal government to restrain construction of a dam on the ground 
that the defendant has failed to obtain a license from the Federal Power 
Commission, which has made findings with respect to navigability and the 
effect of the dam on navigability and on interstate commerce; the judicial 
decision involves a constitutional question of the jurisdiction of the Com- 
mission in relation to the distribution of state and Federal powers and of 
riparian property rights of the defendant, and the court is required to 
determine the question of fact de novo on the record made at the trial, p. 
93. 


Constitutional law, § 4 — Waiver of rights — Submission to Commission. 

17. No proper waiver of constitutional rights results from an application 
to the Federal Power Commission for a finding that the Commission is 
without jurisdiction and for a minor-part license, when the Federal govern- 
ment has in no way been prejudiced thereby and the applicant throughout 
has clearly stated its legal position to the effect that the Commission did 
not have jurisdiction, and the applicant is not estopped to question a finding 
of the Commission that it has jurisdiction, p. 94. 


Constitutional law, § 20 — Due process — Hearing — Conclusiveness of finding. 
18. Findings by a Commission to an extent based on information obtained 
informally and ex parte, and not brought out at a notified hearing where 
it would be subject to cross-examination and possible refutation, cannot 
properly be considered as consistent with due process if sought to be made 
conclusive on a party, p. 94. 


Water, § 5 — Powers of Federal Commission — Licenses — Nonnavigable waters. 
19. A broad construction of § 23 of the Water Power Act of 1920 so as 
to give the Federal Power Commission jurisdiction over dams proposed 
to be constructed on nonnavigable waters, irrespective of the effect of the 
dam on navigable waters of the United States, whenever the Commission 
finds after investigation that the interests of interstate or foreign commerce 
would be affected by such proposed construction, is not tenable to the extent 
that it is dissociated from navigation, p. 96. 


Water, § 18 — Scope of Federal act. 


20. The Federal Water Power Act of 1920 as a whole indicates that it 
was intended to assert control, where Federal property is not concerned, 
only where the interests of navigation as an incident of interstate commerce 
are affected, p. 96. 
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Water, § 4 — Powers of Congress — Nonnavigable waters. 


21. The only authority or jurisdiction of Congress over nonnavigable water; - 


within a state, where the riparian rights are not owned by the governmen the @ 
itself, flows from the interstate commerce power, which with respect to from 
rivers and streams as such is limited to the protection of navigation of tric | 
other streams, p. 96. Radf 


Water, § 5 — Powers of Federal Commission — Interstate commerce powers. junet 
22. The Federal Power Commission is given authority under the Federal plain 
Water Power Act only over a stream over which Congress has jurisdiction court 


under the interstate commerce power, p. 96. west! 


Constitutional law, § 15 — Deprivation of property — Rights of riparian owner; it chi 
— Nonnavigable streams. woul 

23. The riparian owner on a nonnavigable stream is entitled to reasonable of th 

use of the flowing waters, not impairing downstream navigable capacity, (33 
subject to no easements in favor of navigation, and this is a property 

right which cannot be taken from him without just compensation; and 

to prohibit a power company from the exercise of its riparian rights in and 

the construction of a power dam where no interests of navigation are Act 
involved would be a taking of private property without due process, 823) 


p. 96. 1935 


Constitutional law, § 15 — Deprivation of property — Congressional powers — Se 
Interstate commerce. Act 

24. Congress has no authority to take private property without just com- not k 
pensation as an exercise of the regulation of commerce, p. 96. the « 


conti 


Injunction, § 2 — Equitable remedy. dike, 
25. The issuance of an injunction by a court of equity is an extraordinary road 
remedy which should not be granted when, under all the circumstances o/ gabl 
the case, it would seem inequitable to do so, p. 104. ad 


(Parker, C. J., dissents.) of C 
[November 6, 1939.] struc 
F gc from judgment denying injunction to restrain con- until 
struction of dam without license from Federal Power been 
Commission; affirmed. Chie 
> retat 
Appearances: John W. Aiken, bot (M. F. Millikan, A. Henry Mosk, 
Special Assistant to the Attorney Gen- Creswell H. Micou, Frazer M. Horn, not | 
eral; David W. Robinson, Jr., Gener- and M. W. Belcher, Jr., on brief) for eres 
al Counsel, and Gregory Hankin, Spe- appellee; Clarence J. Meadows, Attor- of ¢ 
cial Counsel, Federal Power Commis- ney General of West Virginia, a BR here 
sion (Richard J. Connor, Assistant amicus curiae, and Abram P. Staples, U 
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corporation (the defendant below and 
the appellee here), should be enjoined 
from the construction of a hydroelec- 
tric power dam in the New river at 
Radford, Virginia. To obtain this in- 
junction the United States filed its com- 
plaint on May 6, 1935, in the district 
court of the United States for the 
western district of Virginia, in which 
it charged that the erection of the dam 
would be in violation of §§ 9 and 10 
of the Rivers and Harbors Act of 1899 
(33 USCA §§ 401, 403), and also 
contrary to the provisions of §§ 4(d) 
and 23 of the Federal Water Power 
Act of 1920 (16 USCA §§ 791- 
823), which was amended August 26, 
1935, 49 Stat. 838. 

Section 9 of the Rivers and Harbors 
Act provides in part that: “It shall 
not be lawful to construct or commence 
the construction of any bridge, dam, 
dike, or causeway over or in any port, 
roadstead, haven, harbor, canal, navi- 
gable river, or other navigable water 
of the United States until the consent 
of Congress to the building of such 
structures shall have been obtained and 
until the plans for the same shall have 
been submitted to and approved by the 
Chief of Engineers and by the Sec- 
retary of War.” And § 10 provides 
in part: 

“The creation of any obstruction 
not affirmatively authorized by Con- 
gress, to the navigable capacity of any 
of the waters of the United States is 
hereby prohibited. Pg 

Under this statute it was necessary 
to obtain an act of Congress to author- 
ize the construction of a hydroelectric 
power dam in a navigable water of the 
United States, but by the Federal Wa- 
ter Power Act of June 10, 1920 (41 
Stat. 1077; 16 USCA Chap. 12, 


8§ 791-823) Congress created an ad- 
ministrative commission with author- 
ity to issue licenses to construct, oper- 
ate, and maintain “dams, water con- 
duits, reservoirs, power houses, trans- 
mission lines, or other project works 
necessary or convenient for the devel- 
opment and improvement of naviga- 
tion, and for the development, trans- 
mission, and utilization of power 
across, along, over, or in any of the 
navigable waters of the United 
States,” such licenses (§ 803) to con- 
tain certain specified conditions, some 
relating to matters affecting naviga- 
tion and others of an economic and 
financial nature; and with the further 
proviso that the Commission in its dis- 
cretion might waive any of the con- 
ditions except the license period of 
fifty years, if the license was “for a 
minor part only of a complete project.” 
Under the original Act of 1920, the 
Commission was composed of the 
Secretaries of War, Interior, and 
Agriculture; but by amendment of 
June 23, 1930 (46 Stat. 797), the per- 
sonnel of the Commission was changed 
to five commissioners appointed by the 
President by and with the advice and 
consent of the Senate. 

Upon procedure provided for in the 
act, the Commission approved the con- 
struction of the dam at Radford in ac- 
cordance with the plans and specifica- 
tions therefor which had been ap- 
proved by the Chief of Engineers and 
by the Secretary of War with respect 
to navigation, and formally tendered 
to the Appalachian Electric Power 
Company a so-called “major” license 
containing all the conditions enumerat- 
ed. in § 10 of the Act (16 USCA 
§ 803). The company expressed its 
willingness to accept the license with 
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all proper regulations affecting naviga- 
tion but requested the Commission to 
waive other conditions not affecting 
navigation, particularly those which 
related to the regulation of rates to be 
charged for electric power, the setting 
aside thereout of amortization re- 
serves, and the so-called “recapture 
clause” giving to the United States the 
right to take over the project at the ex- 
piration of the license period of fifty 
years upon the basis of original cost 
less amortization reserves. Among its 
objections to these latter conditions the 
company made the point that the Com- 
mission was without constitutional au- 
thority to prescribe conditions other 
than those affecting navigation. The 
Commission refused to waive any of 
the conditions of the major-part li- 
cense; and thereupon ine company, 
having acquired all riparian and over- 


flowage rights and specific and full au- 
thority from the state of Virginia, pro- 
ceeded toward the erection of the dam 
without obtaining a license from the 
Commission. The injunction suit fol- 
lowed. 


In its complaint the government 
took the position that the New river 
throughout its whole course constitut- 
ed navigable waters of the United 
States, and therefore the dam could 
not be constructed without permission 
from Congress or a license from the 
Commission; and, further, that the 
construction and operation of the dam 
would necessarily be an obstruction 
to the navigable capacity of waters of 
the United States; and in any event 
was prohibited by the Federal Water 
Power Act unless licensed by the Com- 
mission. The answer of the defend- 
ant controverted all three of these 
propositions. 
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Proceedings before This Suit 


The proceedings before the Com. 
mission ran over a period of several 
years. Section 23 of the Federal Wa- 
ter Power Act of 1920 provided that 
persons intending to construct a dam 
in a stream “other than those defined 
in this chapter as navigable waters, and 
over which Congress has jurisdiction 
under its authority to regulate com- 
merce between foreign nations and 
among the several states, may in their 
discretion file a declaration of such in- 
tention with the Commission,” and 
if after investigation the Commission 
should find that the interests of inter- 
state or foreign commerce would not 
be affected, permission was granted 
for the construction; otherwise not 
without a license granted by the Com- 
mission. Then original project for 
the Radford dam was initiated by a 
predecessor of the Appalachian Elec- 
tric Power Company, the New River 
Development Company, which filed its 
declaration of intention with the Com- 
mission on June 25, 1925, after first 
obtaining an opinion from Engineers 
of the War Department that the river 
was not navigable, and therefore in its 
view not subject to the jurisdiction of 
the Commission. The declaration 
stated among other things that “the 
proposed project will be so construct- 
ed and operated so as not to impair the 
navigable capacity of the stream be- 
low, nor to affect the interests of inter- 
state or foreign commerce.” There- 
upon the Commission requested a re- 
port on the declaration from the Chief 
of Engineers of the War Department, 
General Harry Taylor. His report of 
August 20, 1925, was to the effect that 
no sufficient reason was seen why the 
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Commission should not exercise juris- 
diction over the proposed project be- 
cause, while there was no present navi- 
gation on the river, there had been 
some on parts of the river in the past 
and the government had done work on 
certain parts of the river to improve 
navigability ; and the water-flow from 
the dam, if not properly regulated, 
could have an adverse effect on navi- 
gation during low-water stages in the 
Kanawha river ; but that such possible 
adverse effect was not such as to war- 
rant refusal to permit the construc- 
tion of the dam if control was main- 
tained by the United States. On Oc- 
tober 24, 1925, the declarant wrote to 
the Commission requesting reconsid- 
eration by General Taylor of his re- 
port and submitting additional data 
relating to New river, which he said 
had not been considered in his orig- 
inal report. Thereafter General Tay- 
lor reconsidered the matter and ren- 
dered a second report to the Commis- 
sion on December 29, 1925, in which 
he said : 

“A careful study has been made of 
all the data presented by the declarant 
and a further study has been made of 
all available data and records bearing 
on the question at issue which are 
available in this office, or which could 
be obtained from other government 
bureaus. The following report is the 
result of the additional studies which 
have been made and the additional in- 
formation which has been obtained 
since the date of my original re- 
port.” 

In conclusion he stated: “I, there- 
fore, report that in my opinion New 
river in its present condition is not a 
navigable stream and that navigation 
on the Kanawha river will not be ad- 


versely affected by the proposed power 
development.” 

On March 2, 1926, the Power Com- 
mission held a hearing on the declara- 
tion of intention as to the building of 
the power dam. The only evidence 
then submitted was the second report 
of General Taylor, but there was ar- 
gument by counsel for the company 
and by the attorney general of Vir- 
ginia who appeared in opposition to the 
assumption of jurisdiction over the 
project by the Federal Power Commis- 
sion. On April 17, 1926, the Com- 
mission transmitted to General Taylor 
certain data with respect to the Pitt 
river in California which was con- 
sidered as having a bearing on the 
question of the effect upon navigation 
on the Kanawha river by variations in 
the discharge of water from the Rad- 
ford dam, and requested his opinion 
thereon. On July 23, 1926, General 
Deakyne, Acting Chief of Engineers, 
replied that the data with regard to the 
stream flow of the Pitt and Sacramento 
rivers in California afforded no re- 
liable comparison for New river by 
reason of different conditions, and that 
the correct procedure would be to study 
the action of waves in New river pro- 
duced by discharges from dams then 
operating on the river. He referred to 
a very exceptional dry summer of 1925 
and suggested the possibility that ex- 
ceptionally dry seasons may occasion- 
ally occur during which the Radford 
dam, if unregulated, might adversely 
affect the navigable capacity of the 
Kanawha river.’ 

The declaration which had been filed 
by the New River Company was as- 





1The experiments suggested by General 
Deakyne subsequently made on New river 
were discussed in the opinion of the district 

judge. 
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signed to and adopted by the Appa- 
lachian Company with the consent of 
the Commission on August 30, 1926, 
and on September 2, 1926, the Ap- 
palachian Company filed an application 
for a license on the Commission’s sug- 
gestion that it would expedite matters 
and could be withdrawn if it later de- 
veloped that no Federal license would 
be required. Pursuant to custom the 
District Engineer of the War Depart- 
ment gave public notice for a hearing 
at Radford on October 28, 1926, but 
no evidence was then introduced. 
Thereafter the District Engineer made 
a report on December 22, 1926, favor- 
able to the issuance of the license. On 
June 1, 1927, the Commission made a 
finding that the New river “is not ‘nav- 
igable waters’ within the definition 
thereof in said act,” but that the inter- 
ests of interstate and foreign com- 


merce would be affected by such pro- 


posed construction. It was not stat- 
ed in what respect interstate commerce 
would be affected by the dam; but it 
appears that the Commission had ref- 
erence to the effect on navigability of 
the Kanawha river; and the action of 
the Commission in that regard seems 
to have been based principally on its 
consideration of the data regarding the 
California rivers. On July 1, 1927, the 
Commission tendered a full “major” 
license to the Appalachian Company. 
On April 26, 1928, the company wrote 
the Commission that it was willing to 
accept all conditions reasonably de- 
signed to protect the navigability of 
the waters of the United States, and 
to be controlled by any reasonable rules 
and regulations which the Secretary 
of War might prescribe in the inter- 
ests of navigation, but that unless the 
Commission could issue a license, the 
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conditions of which related solely to 
navigation, the company would pro- 
ceed with the construction of its dam 
without obtaining a license from the 
Commission. The letter also requested 
reference of certain questions of law 
to the Attorney General of the United 
States. This request was not acted on 
at the time; and on February 4, 1930, 
the company again wrote the Commis. 
sion asserting its position that its proj- 
ect as operated would not affect navi- 
gable waters and therefore was not 
within the jurisdiction of the Commis- 
sion and asking reconsideration of the 
subject, but nevertheless suggesting 
that if the Commission still asserted 
jurisdiction, the company would be 
willing to accept a so-called “minor- 
part” license containing only such con- 
ditions as would protect the interests 
of the United States in navigation. 
The letter enclosed a memorandum or 
brief in support of the authority of the 
Commission to grant such a license. 
On July 21, 1930, the Commission re- 
quested the opinion of the Attorney 
General of the United States as to its 
authority to issue a so-called minor- 
part license, and in formulating the 
question stated that ‘New river is nei- 
ther navigated nor navigable in fact.” 
On September 22, 1930, Attorney Gen- 
eral Mitchell in an extended opinion 
advised the Commission that it could 
properly do so. He said: 

“This interpretation appears neces- 
sary in order to avoid serious ques- 
tions regarding the constitutionality of 
the act which might be presented if 
§ 10(i) should be interpreted so as to 
have no application to projects con- 
structed in or on_ nonnavigable 
streams, which only remotely and in- 
directly affect the navigability of wa- 
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ters in the lower reaches of streams 
to which they are tributaries.’ 

On October 6, 1930, the Appalach- 
ian Company requested action on its 
application for a minor-part license 
and submitted revised maps and plans 
for the project on October 16, 1930. 
On October 31, 1930, the Commis- 
sion forwarded to the company a 
draft of a minor-part license and on 
November 6, 1930, a revised draft of 
thesame. This omitted the objection- 
able conditions as to rates, amortiza- 
tion reserves, and recapture. The 
company replied that the form was sat- 
isfactory and that if license was ten- 
dered it would at once begin construc- 
tion work. In the meantime the draft 
of minor-part license had been sub- 
mitted to the acting chief counsel 
for the Commission who submitted a 
memorandum disapproving its issu- 
ance because it was not sufficiently 
shown that the company had complied 
with the laws of Virginia, and in his 
opinion it did not adequately protect 
the interests of the United States; and 
that the previous finding of the Com- 
mission that the river was not naviga- 
ble waters of the United States was 
incorrect and should be reversed. The 
memorandum of counsel was submit- 
ted to the chief engineer of the Com- 
mission who replied in an extended 
memorandum not agreeing with the 
views expressed, and the Commission 
then resubmitted the question of nav- 
igability of the river to the then Act- 
ing Chief Engineer of the War De- 
partment, General Brown, enclosing 
the memorandum of the acting chief 
counsel of the Commission, and that 
of its chief engineer. General Brown 





1a Section 10(1) related to issuance of mi- 
nor-part licenses. 


replied that after reviewing the data 
there was no reason for changing the 
previous report of his office dated De- 
cember 29, 1925, saying “it is my opin- 
ion that New river is not navigable 
at any point in its course.” On Octo- 
ber 18, 1930, Major Herman, the dis- 
trict engineer for New river, had sub- 
mitted a report in reference to a par- 
ticular inquiry as to the navigability 
of New river at certain points in which 
he concluded: “It is the district en- 
gineer’s opinion, therefore, that New 
river is not navigable in fact either at 
Jackson’s Ferry or Glenlyn, or at any 
other point in its course.” On October 
24, 1930, Colonel Spaulding, the di- 
vision engineer for New river, ex- 
pressed his full concurrence with Ma- 
jor Herman’s opinion. The company 
submitted to the Commission an offi- 
cial letter from the governor of Vir- 
ginia stating that the company had 
complied with Virginia laws for the 
construction of the project. 

On November 25, 1930, at a meeting 
of the Commission, consideration was 
given to the issuance of the minor-part 
license and “after due consideration 
the Commission declined to take ac- 
tion on the application, favorable or 
adverse. It was concluded that in view 
of the importance of the questions of 
jurisdiction as between the United 
States and the state of Virginia in- 
volved in this case a court adjudica- 
tion is desirable.” At the Commis- 
sion’s meeting on January 26, 1931 
(the personnel of the Commission 
having changed pursuant to the amend- 
ment of the act above referred to), the 
subject was again brought up and, in 
view of “the extreme importance of 
the legal questions involved,” the Com- 
mission determined to hold another 
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public hearing, notice for which was 
given for February 16, 1931. At that 
hearing attorneys for the company and 
for several states submitted argu- 
ments and briefs respecting the inter- 
pretation of the Power Act, and the 
constitutional power of the Federal 
government with regard thereto, and 
the authority of the Commission to 
issue a minor-part license. No evi- 
dence was introduced. On April 3, 
1931, the Commission filed an opinion 
and order denying the application for 
a minor-part license, and directing that 
the Appalachian Company be tendered 
a standard form license under the act, 
and ordering that it should not pro- 
ceed with construction without such li- 
cense. A minority of the Commis- 


sion then favored a reversal of the 
former finding that the river was not 
navigable waters, but the majority 


were of the opinion that that question 
was one for the courts ; that any finding 
of the Commission in that respect 
would not be binding upon the courts ; 
and that the jurisdiction of the Com- 
mission was properly based upon § 23 
of the Power Act above referred to. 

Thereafter on June 8, 1931, the Ap- 
palachian Company filed suit in the 
United States district court for the 
western district of Virginia against the 
individual members of the Commis- 
sion to remove a cloud on the title to 
their land and to restrain the defend- 
ants from interfering with the com- 
pany’s use of its property. The case 
was dismissed by the district judge on 
the legal insufficiency of the complaint. 
but on appeal to this court the case was 
dismissed for lack of personal juris- 
diction over the defendants. Ap- 
palachian Electric Power Co. v. Smith 
(1933) 67 F(2d) 451, 458. While 


31 P.U.R.(N.S.) 


the case was pending in the district 
court the Commission on October 12, 
1932, adopted a resolution which, af. 
ter referring to the pending case and 
the contentions of counsel therein as 
to the navigability of the New river, 
and the findings and action of the 
Commission with respect thereto, stat- 
ed: “The Commission finds and de- 
clares that New river, from the mouth 
of Wilson creek, Virginia, north, is 
navigable waters within the definition 
thereof, as set forth in § 3 of the Fed- 
eral Water Power Act.” This last ac- 
tion of the Commission was not taken 
after notice or hearing additional evi- 
dence. 


The Issues in the Present Suit 


The Appalachian Electric Power 
Company began construction work on 
the dam about June 1, 1934. The bill 
of complaint in this case was filed May 
6, 1935, to enjoin construction of the 
dam, averring that “New river is a 
navigable interstate stream arising in 
North Carolina and flowing in a north- 
erly and northwesterly direction across 
the state of Virginia, into West Vir- 
ginia, 'to the junction of Gauley river 
and New river, from which point it 
becomes known as the Kanawha riv- 
er ;” that the dam would constitute an 
obstruction to navigation and its con- 
struction was in violation of the two 
acts of Congress above mentioned. 
The answer of the defendant denied 
these contentions. The principal and 
controlling issues presented by the 
pleadings are therefore (1) whether 
the New river at Radford, Virginia, 
constitutes navigable waters of the 
United States; (2) if not, whether 
the construction and maintenance of 
the dam will naturally and necessarily 
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obstruct or substantially impair the 
navigability of any other navigable wa- 
ters of the United States and particu- 
larly those of the Kanawha river into 
which New river flows, or the Ohio 
river, into which the Kanawha flows; 
and (3) if neither of these facts is 
found, whether the defendant’s actions 
are in violation of the Federal Power 
Act. There are some subordinate or 
incidental issues of law involved in 
these major propositions, one of which 
is the contention that the Commis- 
sion’s declaration of October 12, 1932, 
constituted a finding of fact that the 
New river is navigable; was based on 
substantial evidence and, therefore, 
was conclusive in the case. There is 
also the contention by the Appalachian 
Company that there is no constitution- 
al basis for the economic and financial 
conditions of the so-called major li- 
cense contained in the Power Act as 
they do not in any way relate to navi- 
gation. 

There was a lengthy trial of six 
weeks or more in the district court and 
a very voluminous record has resulted.* 
Much testimony was introduced re- 
garding the physical characteristics of 
New river throughout its course and 
in particular stretches ; concerning its 
history from its original discovery late 
in the seventeenth century; its use or 
lack of use for navigation during its 
history; the roadways and railroads 
touching it; the produce or commerce 
of the neighboring country; the nat- 
ural and usual or normal methods of 
operation of a hydroelectric dam; the 
possible or probable or intended meth- 
od of operation of the particular Rad- 





_? The printed matter submitted for our con- 
sideration on this appeal, including briefs, ex- 
tends over 3,642 pages. 


ford dam; and the effect, if any, that 
the discharge or lack of discharge of 
water therefrom would have upon the 
lower stream. The greater part of the 
extensive testimony was given before 
and orally heard by the district judge, 
and there was also a large amount of 
documentary evidence relating to the 
history and physical characteristics of 
the river, and reports of Engineers of 
the War Department with respect to 
conditions found during the brief pe- 
riod of expenditure of government 
funds on strictly localized portions of 
the river, and proceedings before the 
Power Commission. The evidence al- 
so contains very numerous exhibits in- 
cluding many photographs of the river 
at various points, and maps and plats. 

After the trial and consideration of 
briefs of counsel, the district judge 
filed an extended opinion (United 
States v. Appalachian Electric Power 
Co. 1938) reported in 23 F Supp 83, 
in which he discussed the issues of law 
and fact and separately made specific 
findings of fact and conclusions of 
law. On the controlling facts he 
found: “13. The New river is not a 
navigable water of the United States, 
either at the site of defendant’s project 
or elsewhere throughout its course. 
The site of defendant’s project is ap- 
proximately 152 miles above the 
mouth of New river and approximate- 
ly 160 miles above the head of naviga- 
tion on the Kanawha river. 

“15. The construction of the de- 
fendant’s project will not obstruct the 
navigable capacity of the Kanawha 
river or of any navigable water of the 
United States. And the operation of 
defendant’s project in any normal, ra- 
tional, or probable method of opera- 
tion will not obstruct or impair the 
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navigable capacity of the Kanawha or 
any navigable water of the United 
States and will not affect the interests 
of interstate commerce.” 

On issues of law he determined that 
the New river is not a navigable water 
of the United States; that findings 
made by the Power Commission are 
not final, but in each case are subject 
to the determination of the courts; 
that the proper construction of the 
Power Act did not vest in the Com- 
mission the authority to require a li- 
cense for a project in a nonnavigable 
stream; that even if the Commission 
had power to require some license for 
a power dam in nonnavigable waters 
of the United States, it could not val- 
idly impose therein conditions having 
no relation to navigable capacity of 
any navigable water of the United 
States ; and that its action in seeking to 
impose upon the defendant the full 
major-part license in this case without 
constitutional authority to do so, bars 
its right to the relief prayed for; and 
that the bill of complaint should be 
dismissed as without equity. By the 
decree of May 10, 1938, the bill was 
dismissed, but the opinion concluded at 
p. 117 of 23 F Supp: “By that it is, 
of course, not meant to hold that all 
rights of the United States to com- 
plain of this project are forever 
barred. If at any time in the future 
the project should be operated in such 
manner as to interfere with the naviga- 
ble capacity of the Kanawha or any 
other navigable water (a contingency 
which appears most improbable), the 
United States will not be barred from 
asserting its right to protect this nav- 
igable capacity by compelling a remov- 
al of the structure or such modifica- 
tion of its operation as is necessary. 
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But I am convinced that the evidence 
in this case does not disclose grounds 
for the issuance of an injunction at 
this time and the prayer for an injunc. 
tion will be denied and the bill dis. 
missed.” 

[1,2] As the facts in this case were 
determined by the court without a 
jury, we are guided in our considera- 
tion of the findings of fact made by 
the district judge by Rule 52 of the 
new Federal rules of civil procedure, 
which provides: 

“52. In all actions tried upon the 
facts without a jury, the court shall 
find the facts specially and state sep- 
arately its conclusions of law thereon 
and direct the entry of appropriate 
judgment. Findings of fact 
shall not be set aside unless clearly er- 
roneous, and due regard shall be giv- 
en to the opportunity of the trial court 
to judge of the credibility of the wit- 
nesses.” 

The new rule has been recently ap- 
plied here in Guilford Const. Co. v. 
Biggs (1939) 102 F(2d) 46, where, 
in an opinion by Judge Parker, it was 
said : 

“The provisions of the new pro- 
cedural rules that the findings of fact 
of the trial judge are to be accepted on 
appeal unless clearly wrong (Rule 
52(a), 28 USCA following § 723(c) 
is but the formulation of a rule long 
recognized and applied by courts of 
equity. Adamson v. Gilliland (1917) 
242 US 350, 61 L ed 356, 37 S Ct 
169; Deutser v. Marlboro Shirt Co. 
(1936) 81 F(2d) 139, 142; Sherman 
v. Bramham (1935) 78 F(2d) 443; 
Miller v. Pyrites Co. (1934) 71 F 
(2d) 804; Suburban Improv. Co. v. 
Scott Lumber Co. (1933) 67 F(2d) 
335, 90 ALR 330.” 
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This rule seems to have special ap- 
slication in a case such as this where 
the trial has been exceedingly lengthy, 
very many witnesses have been heard 
orally by the district judge, and the 
subject matter so largely concerns a 
prominent geographical feature of his 
own district. Nevertheless in view of 
the importance of the case, involving 
as it does conflicting contentions as to 
state and Federal power, and an im- 
portant policy making an act of Con- 
gress, as well as individual property 
tights, we have felt it particularly nec- 
essary to carefully review evidence in 
the case on which the findings of the 
district judge are based. The states 
of Virginia and West Virginia have 
separately filed briefs in this case as 
amici curize taking the position that 
the New river, both in Virginia and 
West Virginia, does not constitute 
navigable waters of the United States, 
and that the Federal Power Commis- 
sion is without jurisdiction over the 
river. 

[3-6] In considering the effect and 
weight of the factual evidence regard- 
ing the New river, it will be helpful to 
first state the well-established law with 
respect to rivers and streams, both in- 
trastate and interstate, and whether 
navigable or not, and the riparian 
rights thereon respectively. In this 
case, which so directly involves state 
and Federal rights, it is important to 
steadily keep in mind our constitution- 
al distribution of power between the 
state and Federal governments. The 
title to the beds of navigable waters 
within a state are vested in the state 
unless under its laws they belong to 
the riparian owners (Borax Consoli- 
dated v. Los Angeles (1935) 296 US 
10, 80 L ed 9, 56 S Ct 23; Appleby v. 


New York (1926) 271 US 364, 70 
L ed 992, 46 S Ct 569; Seattle v. Ore- 
gon & W. R. Co. (1921) 255 US 56, 
63, 65 L ed 500, 41 S Ct 237; Arkan- 
sas v. Tennessee (1918) 246 US 158, 
62 L ed 638, 38 S Ct 301; United 
States v. Cress (1917) 243 US 316, 
61 L ed 746, 37 S Ct 380; Pumpelly 
v. Green Bay & M. Canal Co. (1872) 
13 Wall. 166, 20 L ed 557), and “the 
right of the United States in the navi- 
gable waters within the several states 
is limited to the control thereof for 
purposes of navigation.” Seattle v. 
Oregon & W. R. Co. supra, 255 US 
at p. 63; United States v. Oregon 
(1935) 295 US 1, 14, 79 L ed 1267, 
55 S Ct 610; James v. Dravo Con- 
tracting Co. (1937) 302 US 134, 140, 
82 L ed 155, 58 S Ct 208, 114 ALR 
318. The Federal government has no 
property rights in navigable streams or 
in the waters thereof. Its only power 
with respect thereto flows from the 
interstate commerce clause of the Con- 
stitution, a necessary incident of which 
is the power to control and protect 
navigation on navigable interstate riv- 
ers and other bodies of water. Gib- 
bons v. Ogden (1824) 9 Wheat. 1, 6 
L ed 23. Within the proper scope of 
the interstate commerce power, the 
control of navigation by the Federal 
government is plenary; but its sphere 
of operation is necessarily limited to the 
protection of commerce which is inter- 
state ; the control over purely intrastate 
rivers and streams, as such, remains 
with the states, whether the waters are 
navigable or not ; and it necessarily fol- 
lows even an interstate stream which 
is not in fact navigable for purpose of 
interstate commerce is not subject to 
the control of the Federal government, 
except to the extent necessary to pro- 
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tect other navigable waters. Federal 
legislation with respect to navigable 
waters is permissible only when it has 
some real and substantial relation to 
the control of navigation. United 
States v. River Rouge Improv. Co. 
(1926) 269 US 411, 419, 70 Led 339, 
46 S Ct 144; Seattle v. Oregon & W. 
R. Co. supra; Wisconsin v. Illinois 
(1929) 278 US 367, 415, 73 L ed 
426, 49 S Ct 163. For instance, Con- 
gress has no authority to construct a 
hydroelectric dam primarily and only 
for the development and sale of water 
power. Ashwander v. Tennessee Val- 
ley Authority (1936) 297 US 288, 
333, 80 L ed 688, 56 S Ct 466; Ala- 
bama Power Co. v. Gulf Power Co. 
(1922) 283 Fed 606, 613; Little Falls 
Fibre Co. v. Ford & Son (1928) 249 
NY 495, 507, 164 NE 558, affirmed 
(1930) 280 US 369, 74 L ed 483, 50 
S Ct 140. 


[7] Where interstate waters are 
capable of promoting interstate com- 
merce to a substantial degree, they are 
said to be waters of the United States, 
a classic definition of which is given 
in Daniel Ball v. United States (1871) 
10 Wall. 557, 19 L ed 999, 1001, as 
follows: 

“Those rivers must be regarded as 
public navigable rivers in law which 
are navigable in fact. And they are 
navigable in fact when they are used, 
or are susceptible of being used, in 
their ordinary condition, as highways 
for commerce, over which trade and 
travel are or may be conducted in the 
customary modes of trade and travel 
on water. And they constitute naviga- 
ble waters of the United States within 
the meaning of the acts of Congress, 
in contradistinction from the naviga- 
ble waters of the states, when they 
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form in their ordinary condition by 
themselves, or by uniting with othe 
waters, a continued highway over 
which commerce is or may be carried 
on with other states or foreign coun- 
tries in the customary modes in which 
such commerce is conducted by water.” 


The rule of this case has not been 
since departed from, but it has been 
interpreted and applied in many differ- 
ent factual situations, as a result of 
which it is now held that an interstate 
stream is navigable in fact only when 
it is so used or susceptible of being used 
in its natural and ordinary condition 
(United States v. Oregon, supra; 
United States v. Utah (1931) 283 
US 64, 76, 75 L ed 844, 51 S Ct 438: 
United States v. Holt State Bank 
(1926) 270 US 49, 70 L ed 465, 46 
S Ct 197; Brewer-Elliott Oil & Gas 
Co. v. United States (1922) 260 US 
77, 86, 67 L ed 140, 43 S Ct 60); it 
must be capable of valuable public use 
in its natural condition (United States 
v. Cress, supra) ; must have a capacity 
for useful interstate commerce of a 
substantial and permanent nature 
(Leovy v. United States (1900) 177 
US 621, 44 L ed 914, 20 S Ct 797, and 
must have capacity for general and 
common usefulness for purposes of 
trade and commerce (United States v. 
Oregon, supra). Only occasional or 
exceptional use under abnormal con- 
ditions is not sufficient (Oklahoma v. 
Texas (1922) 258 US 574, 591, 66 
L ed 771, 42 S Ct 406; United States 
v. Rio Grande Dam & Irrig. Co. 
(1899) 174 US 690, 699, 43 L ed 
1136, 19 S Ct 770) ; and, as this court 
said in United States v. Doughton 
(1933) 62 F(2d) 936, quoting from 
Harrison v. Fite (1906) 148 Fed 781: 
“A theoretical or potential navigabili- 
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ty, or one that is temporary, precari- 
ous, and unprofitable, is not sufficient.” 


Is New River at Radford, Virginia, a 
Navigable River of the United 
States? 


A very large part of the evidence 
relates to this issue. Apparently coun- 
sel have exhausted the available in- 
formation, documentary, historical, 
and personal within living recollection. 
The whole evidence was reviewed and 
summarized and discussed at length in 
the opinion of the trial judge who 
reached the conclusion that the ques- 
tion must be answered in the negative, 
and our independent examination con- 
vinces us that he reached the right con- 
clusion. The evidence is entirely too 
voluminous to review it in detail, but 
we will state the outstanding points 
which have convinced us that the dam 
is not located in navigable waters of 
the United States. 


Physical Characteristics of the River 


A mere description of the physical 
and natural characteristics of the river 
is very persuasive that it is not suscep- 
tible of that character of navigation 
which is necessary, under the decisions 
above cited, to support the claim that 
it is navigable water of the United 
States. It is properly said to be sui 
generis, and is unlike many of the 
numerous rivers which have been de- 
scribed and held either navigable or 
nonnavigable in Supreme Court de- 


cisions which we have noted.’ It is 
characteristically a mountain stream 
with steep gradient, relatively rapid 
current, and comparatively narrow 
stream bed, the river running in many 
places over limestone and sandstone, 
rocks, and shale, the boulders frequent- 
ly jutting above the surface of the 
water, with alternating comparatively 
still pools of varying length and nu- 
merous rapids, falls, and shoals in 
many of which the depth of the water 
over the rocks is only about one foot, 
and frequently only a few inches. The 
following short general description is 
taken from a report by the Secretary 
of War to the House of Representa- 
tives in 1935 (74th Cong. House Doc- 
ument No. 91): 

“Through almost its entire length 
the river flows through a rugged 
mountainous country. Its valley is 
narrow, the flood plain being very lit- 
tle wider than the low-water channel, 
which varies in width from about 200 
to 1,000 feet. In many places the 
banks are sheer bluffs rising from the 
river’s edge. Ledges of limestone, 
sandstone, and shale crossing the river 
at frequent intervals create rapids and 
waterfalls. The waterfalls vary in 
height up to about 18 feet. Between 
the ledges there are usually short pools 
of varying depths. The low-water 
depth in the channel varies from a few 
inches to more than 6 feet.” 

Among mountain streams it seems 
to be unique in the peculiar geologic 





3 See United States v. Montello (1874) 20 
Wall. 430, 443, 22 L ed 391 (Fox river); 
United States v. Rio Grande Dam & Irrig. 
Co. supra (Rio Grande river); Leovy v. 
United States, supra (Red Pass) ; Oklahoma 
v. Texas, supra (Red river); United States 
v. Cress (1917) 243 US 316, 61 L ed 746, 37 
S Ct 380 ( ore. & Kentucky rivers) ; 
Economy Light & P. Co. v. United States 
(1921) 256 ig" 113, 119, 65 L ed 847, 41 S Ct 
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409 (DesPlaines river); United States v. 
Holt State Bank, supra (Mud lake, Minn.) ; 
United States v. Utah, supra (Grand, Green 
& Colorado rivers) ; United States v. Oregon, 
supra (Malheur & Harney lakes, Or.). But 
some comparison may be made with the Up- 
per Columbia described in Mason Co. v. 
Washington Tax Commission (1937) 302 US 
186, 190, 82 L ed 187, 58 S Ct 233. 
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formation of its rocky bed due to folds 
and faults in the rock strata, producing 
ledges running across the stream in 
many places. In a 35-mile stretch of 
the river in Giles county, Virginia (an 
important section in this case, as is 
hereinafter particularly discussed), the 
geologic environment is “markedly un- 
usual” in that it has been the scene of 
four predominant breaks or faults; 
and the slope or gradient of the rocks 
in the river bed is very unusual in that 
the incline “is downward in an up- 
stream direction rather than in a 
downstream direction,” with the result 
that the water falls over the ledges al- 
most vertically. Some of the ledges 
are upthrust above the surface of the 
water, and some are barely submerged, 
and this relative condition varies nat- 
urally with the depth of the water in 
alternate wet and dry periods. The 
difficulties and dangers of navigation 


caused thereby, both downstream and 
upstream, are obvious.™ 


New river rises in northwest North 
Carolina near the Virginia line anq 
flows generally northeasterly through 
Virginia for 125 miles. After pass. 
ing Radford, Virginia, it turns gener. 
ally northwestward and crosses the 
Virginia-West Virginia state line at q 
point about 160 miles below its head 
(the mouth of Wilson creek), and 
then flows north about 25 miles to the 
city of Hinton in West Virginia, and 
thence northwesterly about 65 miles to 
Gauley, West Virginia, where it unites 
with the Gauley river, and the two 
form the Kanawha river which con- 
tinues in a northwesterly direction 
about 95 miles to Point Pleasant, West 
Virginia, where the Kanawha joins the 
Ohio river. The total distance from 
the head of the river at Wilson creek 
to the Kanawha river is about 252 





8a The 35-mile section of the river referred 
to is a part of the 60-mile stretch between 
Radford, Virginia, the site of the dam in 
controversy, and the Virginia-West Virginia 
line. This section of the river is more fully 
described in the testimony of Professor A. L. 
L. Mathews, a professor of geology who has 
specialized in stratigraphy. “New river is 
what we geologists call a young stream. That 
is, it has not yet completely adjusted itself 
to the geologic environment. It has not yet 
cut down through its length to such level that 
it has a low gradient or slope. It is still in 
the process of cutting down vertically through 
these rock strata. From the standpoint 
of the geologist, the geologic environment of 
New river is markedly unusual. The region 
has been folded and faulted—that is broken. 
At one time, millions of years ago, the rock 
strata now represented in the area were hori- 
zontal, but, due to the great earth forces ex- 
erted during the geologic ages, the rock strata 
were folded, twisted, and broken. So intensive 
has this warping and breaking of the rock 
been that various rock strata, which normally 
were at the bottom, so to speak, have been 
thrust up and over rock strata which ordi- 
narily would lie uppermost. This particular 
area in New river has been the scene of four 
predominant breaks or faults. Perhaps the 
most unusual thing about the geologic condi- 
tion in the region in point is the concentration 
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of the folding or faulting within the relatively 
narrow area—that is the distance from Glen- 
lyn upstream to the south limit of Giles 
county. As is frequently the case with 
faults, faulting in this area has resulted in the 
tilting of the rock strata, and, due to the con- 
centration of the faultings, the strata are 
largely tilted to a very steep degree. In many 
cases they approach the vertical. . . . In 
its flow, the water of New river moves along 
and up the slopes of successive rock strata or 
ledges, and frequently falls over the upper or 
out-cropping edges of these ledges. In many 
cases, the falling over of out-cropping edges 
is practically sheer or perpendicular. 

In other words, this results in a river with 
numerous ledges of rock strata, some partly 
submerged, some exposed, which are substan- 
tially vertical or standing on end, and which 
extend across the stream at right angles to 
the line of flow, this condition results in a 
stream with numerous submerged ledges, 
forming shoals, rapids, and falls. Gen- 
erally, the out-croppings of the resistant rock 
strata extend at right angles across the stream. 
A the prevailing slope is downward in an 
upstream direction rather than in a down- 
stream direction. In the case of most 
streams flowing over sloping rock beds, the 
slope or dip is downward in a down-stream 
direction. Here, however, the reverse is true.” 
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miles, and continuing to the Ohio river 
is 347 miles. Kanawha Falls, a pre- 
cipitous rapid with a fall of 16 feet, is 
situated a mile or two below the junc- 
tion of the New and Gauley rivers, 
and the head of navigation on the 
Kanawha is a few miles below Kana- 
wha Falls. The physical characteris- 
tics of the Kanawha are greatly differ- 
ent from New river, having a gradient 
of only 1.25 feet per mile as compared 
with the average gradient of the New 
river of 7.1 feet per mile. The Kana- 
wha is admittedly navigable and has 
been fully “canalized” by the govern- 
ment which some years ago maintained 
ten navigation dams thereon, which 
have now been replaced in whole or in 
part by four new modern navigation 
and power dams of concrete construc- 
tion. The gradient, slope, or fall of 
the bed of New river is not uniform 
throughout its course but varies from 
3 to 4 feet per mile to, at places, 31 feet 
per mile. The elevation above sea level 
at Wilson creek is 2,240 feet and at 
Gauley, 651 feet; at the mouth of the 
Kanawha the elevation is about 500 
feet. The stream velocity varies at the 
shoals and rapids from 3 to 5 miles 
per hour. The pools of comparative- 
ly still water vary in length from a 
few hundred yards to several miles 
with a probable average length of less 
than a mile. The rapids also vary in 
extent and in the degree of fall. Rap- 
ids of 2,000 feet are not uncommon 
and there are some of much longer ex- 
tent. The low-water depth in the 
channel varies from a few inches to 
more than 6 feet. After entering Vir- 
ginia in Grayson county the river flows 
through and between spurs of the Blue 
Ridge mountains, parallel to the main 
divides of the Blue Ridge and Alle- 
[6] 
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ghanies ; and through almost its entire 
length at places through rugged moun- 
tainous country. The most steep, 


rough, and rugged section of the river 
begins a few miles below Hinton and 
runs for approximately 45 miles in a 
narrow tortuous channel between high 
mountains where the river bed is a 
mass of sharp ledges and boulders and 
the water rushes with great velocity. 


The average volume of flow of the 
river at Radford over a period of 
twenty-eight years ending September 
30, 1935, was 3,211 cubic feet per 
second ; the lowest recorded flow there 
was 521 second-feet on September 6, 
1930, during the drought of that year. 
In the floods of 1878 and 1916 the 
flow was estimated at about 155,000 
second-feet and 146,000 second-feet, 
respectively. At Kanawha Falls, 56- 
year records show an average flow of 
13,000 second-feet with a maximum 
of 270,000 in the flood of 1878 anda 
minimum of 640 second-feet on Au- 
gust 14, 1930. 


The History of New River 


The history of New river affords 
no satisfactory evidence of the early 
use of the river as a highway for trade 
or travel,* although the valley of the 
river would have made it a convenient 
highway through the mountains of 
Virginia toward the Ohio if the river 
had been navigable in fact. The river 
was discovered in 1671 by Colonel 
Abram Woods, and there apparently 
were settlements in its valley by the 
middle of the eighteenth century. Ear- 
ly military expeditions toward the 





4In this respect it is different from the 
history of the DesPlaines river found navig- 
able in Economy Light & P. Co. v. United 
States, supra, and the Fox river in United 
States v. Montello, supra. 
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west apparently made no use of the 
river. Several exploratory trips on 
the river, or parts of it, were made in 
1742, 1812, 1817, 1819, and 1828; 
but the reports thereof do not indicate 
that there was any navigation on the 
river. Some early acts of Virginia 
and West Virginia have been referred 
to, relating to proposed opening or im- 
provement of the river, or parts of it, 
for navigation, but nothing substantial 
seems to have been done under them. 
The earliest recorded use of the river 
for any form of transportation seems 
to have been during the Civil War 
when the Confederate forces had a 
commissary depot some miles above 
the Virginia-West Virginia line and 
some supplies therefor were occasion- 
ally taken down the river in bateaux. 
There were a number of lead and iron 
mines situated on or near the river 
just above Radford, and there was 
About 1872 


coal in West Virginia. 
some persons interested Congress in a 
plan for improving the New river for 
use in transportation between the two 


states. The implication would seem 
to be that the navigation of the river 
for this purpose did not then exist. In 
that year Congress authorized a sur- 
vey of the New river which resulted 
in the so-called “mile by mile” survey 
which is, in our opinion, the most val- 
uable evidence of the natural charac- 
teristics of the river.® Beginning in 
1876 and running through 1882 Con- 
gress made various appropriations for 
work on the river. It was apparently 
contemplated that improvements 
should be made from Hinton up the 
river for 191 miles; but by reason of 





5 See Government’s Exhibit No. 31; and 
also the Moore and Briggs survey of 54 miles 
up-stream from the Greenbrier in West Vir- 
ginia. Government’s Exhibit No. 32. 
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the very limited appropriation and the 
experience as to the cost of the work, 
the engineers very soon decided that 
it would be impossible to create prac- 
tical and continuous navigation 
through this entire distance, and they 
therefore concentrated their work on 
the stretch-up-stream from Hinton for 
about 25 miles, and up-stream from 
Radford for about 30 miles. The 
work as originally planned was divid- 
ed into three sections of the river, one 
known as the Lower or Greenbrier di- 
vision extending up-stream from Hin- 
ton; the Middle or New river bridge 
division, beginning about Radford, 
Virginia, and extending up-stream to 
the lead mines in Wythe county, and 
the third section was known as the 
Upper or Lead Mines division, from 
the lead mines toward the head of the 
river. No work was done on the Low- 
er and Middle divisions after 1882 
and very little work thereafter was 
done on the Upper division. In all 
about $112,000 was expended under 
various annual congressional appro- 
priations. In 1891 Colonel Craighill, 
who had been in general charge of the 
work throughout, reported to the Chief 
of Engineers of the War Department 
that the expenditure of a small balance 
of the appropriation for the work on 
the Upper division would be a useless 
waste of public money. It is said by 
the plaintiff that this was the most dif- 
ficult portion to improve. The most 
reliable evidence in the case in our 
opinion with regard to the conditions 
of the river, and the use or absence of 
use thereof for navigation, is to be 
found in the annual reports of the dis- 
trict engineers in charge of the work. 
The whole is summarized in the report 
of General Taylor, Chief of Engineers 
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of the War Department, to the Fed- 
eral Power Commission on December 
29,1925. After correctly stating the 
substance of the applicable law as to 
navigable waters of the United States, 
and expressing the opinion that the 
natural condition of New river prior 
to the Federal work did not show that 
it was navigable in fact, he continued : 
“It is my opinion that these natural 
conditions were not changed by sub- 
sequent improvements, to the extent 
of making the river a highway for 
commerce.” Then, after stating the 
limited amount of work accomplished 
in the three divisions separately, he 
said : 

“Work was limited to the most easi- 

ly improved places and effort made to 
so ameliorate conditions as to permit 
local navigation. The results were not 
satisfactory or important and Con- 
gress discontinued appropriations after 
1886, less than one-third of the funds 
required for any effective improve- 
ment having been provided. 
It is evident that the work executed by 
the government during the years 1877 
to 1882, did not materially change the 
natural nonnavigable conditions of the 
river. The improvement effected was 
at most slight and fragmentary, and 
the small channels worked over are re- 
ported to have deteriorated due to the 
natural action of ice and current. Con- 
tinuous navigation on the river has 
never been possible, and whatever com- 
merce has existed has been altogether 
local, apparently confined to the 25- 
mile section in West Virginia ending 
at Hinton. 

“The district and division engineers 
have reported that there is no com- 
merce and that the river is not now 


6 Defendant’s Exhibit No. 572. 





navigable in fact, but they assume that 
it is legally navigable for the reason 
that moneys have been expended on it 
for channel improvement by authority 
of Congress. It is well settled by ju- 
dicial decisions that acts of Congress 
appropriating money for the improve- 
ment of a stream are not to be con- 
strued as declarations express or im- 
plied that the stream is actually navig- 
able. Congress may authorize the im- 
provement of a nonnavigable stream 
with a view to creating navigability, 
yet unless the improvement is accom- 
plished, the natural state of the stream 
is not changed. Whether or not it is 
navigable is still a question of fact un- 
affected by the consideration that 
money has been appropriated and ex- 
pended in an effort to improve it.” 


Opinions of War Department En- 
gineers 


The opinions of the Chief and Dis- 
trict Engineers of the War Depart- 
ment familiar with the conditions on 
New river are entitled to much weight 
in this case. It is true that they are 
only opinions and are by no means 
conclusive ; but they represent especial- 
ly competent professional opinions on 
the subject matter with which they 
were necessarily well acquainted ; and 
their opinions are disinterested. Ref- 
erence has already been made to many 
opinions of different engineers touch- 
ing the matter at different times, both 
long before the origin of the present 
case, and during its currency. Thus 
we have the deliberate opinion of Gen- 
eral Taylor in December, 1925, after 
a full review of all the data then avail- 
able in the War Department upon the 


‘subject, and we have his opinion later 


confirmed in 1930 by the then Chief 
31 P.U.R.(N.S.) 
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of Engineers of the War Department, 
General Brown, and also confirmed by 
Colonel Tyler, Chief Engineer of the 
Federal Power Commission. Similar 
opinions have been expressed by Dis- 
trict and Division Engineers on other 
occasions with regard to the river. It 
is very significant that the Commission 
found the report and opinion of Gen- 
eral Taylor a sufficient basis for its 
(first) finding of nonnavigability. 


Other Evidence on Navigability 


[8,9] It is not disputed that there 
is no appreciable use of the New river 
either intrastate or interstate for nav- 
igation at the present time, and there 
has been none for probably at least 
twenty-five years in the past. Proba- 


bly the disappearance of all navigation 
of the river even locally in the vicinity 
of Radford and Hinton was partly in- 
fluenced by the coming of the railroads 


and the improvement of adjacent road- 
ways. However that may be, at the 
present time the river is certainly not 
used and is useless for any substantial 
or valuable navigation, but by virtue 
of its physical characteristics is very 
valuable for water-power purposes. 
A number of power dams have been 
erected on the river of which there are 
two a considerable distance above Rad- 
ford (one about 50 miles) which were 
constructed without obtaining any au- 
thority from the Federal government 
and which have never been interfered 
with by it. There are also many 
bridges across the river. The govern- 
ment itself has determined to erect a 
very large dam and reservoir without 
locks or other means for navigation, 
for the combined purpose of flood con- 
trol and power development, in the 
river a few miles up-stream from Hin- 
31 P.U.R.(N.S.) 


ton. Condemnation proceedings for 
this purpose are now pending and the 
government’s position therein has been 
sustained by this court. United 
States v. West Virginia Power Co, 
(1937) 91 F(2d) 611. It is also not 
without significance that the plans and 
specifications for the Radford dam 
(without provision for locks) have 
been approved by the War Department 
from the standpoint of navigation, and 
the Federal Power Commission in 
tendering a license to the defendant 
company therein recited its finding 
that the construction of the dam would 
not be an obstruction to navigation 
but properly operated would be an im- 
provement thereof. In these circum- 
stances it is apparent that navigation 
on New river between Radford and 
Hinton is not a matter of practical 
moment and the question of naviga- 
tion is at the most only theoretical. 
United States v. Doughton (1932) 62 
F(2d) 936. It seems to be an entire- 
ly logical inference that if the govern- 
ment has heretofore maintained that 
the river constitutes navigable waters 
of the United States between these 
points, that view must be considered to 
have been abandoned by it for all prac- 
tical purposes. We are not unmindful 
that the Supreme Court in Economy 
Light & P. Co. v. United States 
(1921) 256 US 113, 65 L ed 847, 41 
S Ct 409, held that unauthorized ar- 
tificial obstructions in an otherwise 
originally navigable river did not de- 
stroy its legal navigability; but there 
the court was dealing with a situation 
where the DesPlaines river had been 
in the past one of the principal high- 
ways of commerce, trade, and travel 
to the West for more than a century: 
and the intervention of the government 
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was under different circumstances 
from those here existing. The ques- 
tion of navigability is one of fact and 
each case must be determined on its 
own circumstances. In the present 
case the actions of the government in 
the respects just referred to at least 
are important evidentiary facts bear- 
ing on the question whether there is 
now or ever has been navigability in 
fact of the New river. 

[10] The complaint in this case al- 
leged that New river was navigable 
throughout its whole course from its 
source at or near the North Carolina- 
Virginia line through the states of 
Virginia and West Virginia; but this 
extensive claim has now been aban- 
doned and the contention as to naviga- 
bility is limited to the 115-mile stretch 
of the river from Allisonia in Virginia 
(about 30 miles up-stream from Rad- 
ford) to Hinton in West Virginia. 
From Radford to the Virginia-West 
Virginia line the river is about 60 
miles in length; and Hinton in West 
Virginia is 25 miles further down- 
stream. For the plaintiff to success- 
fully maintain that New river at Rad- 
ford, Virginia, constitutes navigable 
waters of the United States, it had the 
burden of proof to show that the river 
was a highway for substantial and per- 
manent trade and travel of a generally 
useful and valuable nature between 
Radford and Hinton or other points in 
West Virginia. Upon consideration 
of voluminous evidence the district 
judge reached the conclusion that this 
had not been shown and our independ- 
ent consideration of the evidence leads 
us to the same conclusion. 


[11] We have not failed to care- 
fully consider the arguments of coun- 
sel for the plaintiff in opposition to 
this conclusion. It is said that the 
opinion of the district judge (contrary 
to his findings of fact) shows that the 
stretches of the river in the somewhat 
improved sections up-stream from 
Radford and Hinton respectively were 
navigable in fact, and it is contended 
that the physical characteristics of the 
river in the 60-mile stretch down- 
stream from Radford to the state line 
are such that it was susceptible of nav- 
igation equally with the improved sec- 
tions before their improvement. We 
are not persuaded that this contention 
on the facts is established. The evi- 
dence of the defendant’s photographs 
of places on this section of the river 
and the mile-by-mile survey above re- 
ferred to show the serious obstacles to 
navigation in this stretch of the river 
consisting of several difficult falls, and 
many long rapids and shoals. And 
this stretch includes the 35 miles in 
Giles county having markedly unus- 
ual geologic formation of the rock 
strata of the river bed above men- 
tioned. It is said there was an ample 
volume of water, and the gradient or 
slope of the river was on the average 
not much steeper than in the sections 
which were improved, and that the 
pools were much greater in extent than 
the rapids. But the obstacles to navi- 
gation consisted chiefly in the falls and 
rapids which were numerous and long ; 
and the slope was not uniform, but 
very much greater than the average 
in many places.” No Federal work 
was done on this 60-mile section of 





™The mile-by-mile survey reached Radford 
coming down-stream at about the fortieth mile. 
Thereafter for illustration some of the more 
difficult obstacles to navigation shown in the 
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survey in various places reads as follows: 
“49th mile. Rapids and shoals (mostly over 
bowlders) 2,000 feet long; fall, 4 feet. 
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the river between Radford and the 
state line with the exception of less 
than a mile in Virginia which had no 
important significance in interstate 
navigation. As appears from their re- 
ports the engineers concentrated their 
limited available funds on the improve- 
ment of conditions around Radford 
and Hinton where there was access to 
railroads and where it would therefore 
be of some value locally. If this 
stretch of the river was not navigable 
in fact in its unimproved condition, it 
is not to be considered navigable mere- 
ly because it might have been made 
navigable by improvements which were 
not in fact made. Of course, if the 
improvements had been made the 
question of fact might have been dif- 
ferent. 

Much reliance is also placed by plain- 
tiff’s counsel on their contention that 
despite any obstacles to navigation in 
the 60-mile stretch between Radford 
and the state line, there was sufficient 
testimony of nonexpert witnesses with 
regard to the use of bateaux or keel- 
boats on the river to show that it was 
navigable, in fact even in this critical 
stretch. It appears from the engineer’s 
reports that there was some use of 
keelboats on the river as early as 1873; 
but the extent of their operation be- 
fore the beginning of the government 


work in 1878 is not stated, and the 
annual reports during the governmen 
work indicate quite clearly that their 
use was local in the vicinity of Hintop 
and Radford, respectively; and there 
is nothing in these reports to show 
navigation by keelboats between Rad. 
ford and Hinton. Plaintiff’s counsel 
say that this missing evidence is sup- 
plied by a number of aged witnesses 
testifying from unaided memory as 
to their knowledge or observation of 
keelboats in the river fifty to sixty 
years ago. The district judge dis- 
cussed at length the extent of the use 
of keelboats on the river and sum- 
marized it as follows: 

“Tt was in these separated stretches 
of the river that practically all of the 
bateaux navigation took place and only 
on them that there was any appreciable 
trade or commerce by boat. It is not 
meant to say that continuous move- 
ment of such boats between Hinton 
and the vicinity of Radford was im- 
possible or did not occur. There is 
evidence which indicates that it did 
occur, but there is a vagueness about 
the extent to which it occurred and 
indications that such trips were trregu- 
lar, were attended with difficulty and 
formed no appreciable part of any 
commercial transportation which took 





“Sist mile. Rapid, over bowlders and grav- 
el, 1,500 feet long, fall, 8 feet. 

“53rd mile. At lower end Barnitz Falls, 
over five ledges of limestone 450 feet, over 
all fall, 6 feet. 

“54th mile. Shoal and rapid over bowlders 
and gravel 800 feet long, fall 4 feet. 

“67th mile. Shoals continue for 1,600 feet; 
then a short pool and Walker’s Mount Falls, 
where the river falls 5 feet in 500 feet, over 
two ledges of shale and metamorphic lime- 
stone. 

“68th mile. Continuous ledges of 4,000 feet; 
fall 8 feet. 

“74th mile. Snidow’s Falls, 2,000 feet in 
length; over bowlders and gravel, fall, 5 feet. 
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“79th mile. Rapid over two ledges, 500 feet 
long; fall 7 feet; swift water whole mile. 

“Q2nd mile. Peter’s Mountain Falls, where 
river falls 44 feet in 1,300 feet, over a suc- 
cession of limestone ledges, terminating in an 
abrupt fall of 5 feet. ‘ 

“100th mile. Neilley’s Falls and rapids; 
whole fall 11 feet, 6 of it nearly vertical. 


sluice 500 feet long, along left bank, will pass 


them, with 50 feet of rock excavation and 450 
feet of bowlders and gravel. 

“104th mile. Commences with shallow riffle, 
600 feet long, over bowlders and gravel, an 
following this occurs Wiley’s Falls where the 
river falls 4 feet in 10 feet, over a limestone 
ledge about 50 feet wide.” 
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place on the river. The most definite 
evidence of the extent of navigation 
on the river are the reports of the gov- 
ernment engineers both before and 
after beginning improvement of the 
river in 1877, and these reports re- 
peatedly state that the commercial nav- 
igation was local to separated stretches 
of a stream and that there was no 
continuous navigation.” (Italics sup- 
plied. ) 

[12] It is said that this conclusion 
did not correctly appraise the effect of 
the oral nonexpert testimony; and in 
plaintiff’s reply brief there are listed 
the names of twenty-three such wit- 
nesses from whose testimony it is con- 
tended the contrary conclusion should 
have been reached. We have carefully 
considered this testimony, but are not 
convinced that it was given too little 
weight. This is the type of testimony 
that the trial judge who sees and hears 
the witnesses is particularly well quali- 
fied to appraise. These witnesses were 
for the most part elderly men who 
were testifying purely from unaided 
memory of events long past. Such 
testimony has inherent infirmities and 
is obviously not entitled to the weight 
to be properly given to contemporary 
official written records (United States 
v. Oregon (1935) 295 US 1, 19, 79 L 
ed 1267,55 S Ct 610). It also had to 
be appraised in connection with similar 
testimony of almost an equal number 
of witnesses introduced by the defend- 
ant by which it was to a considerable 
extent contradicted or qualified; and 
proper consideration also had to be 
given to the other testimony in the 
case, verbal and documentary, of ex- 
pert and scientific witnesses tending 
very strongly to show that the river 


was nonnavigable in fact. But even 
if the recollection testimony of the 
witnesses on both sides is viewed as a 
whole apart from the other evidence, 
we do not think that it showed inter- 
state navigability of the river within 
the requirements of the judicial de- 
cisions above mentioned. Very few of 
these twenty-three witnesses for the 
plaintiff (about four or five) testified 
to any personal experience in keel boat 
trips on the river between Radford 
and Hinton (and from parallel testi- 
mony by defendant’s witnesses several 
of these were not ordinary commercial 
trips for trade or travel) ; more (six 
or seven) related recollection of their 
use between Hinton and Glenlyn (the 
latter in Virginia about 5 miles from 
the state line) ; and the others stated 
that they had seen or used keel boats 
on one or more occasions at various 
points on the river within the 60-mile 
stretch, and some of them had hearsay 
information that some of the boats 
went as far down-stream as Hinton. 
Viewed as a whole, the testimony 
seems to us to establish nothing more 
than that there were some trips of 
keelboats between Radford and Hin- 
ton ; that such trips could be made only 
at particular times when there was un- 
usually high water; that even then 
navigation was not only difficult but 
also dangerous ; that while the boats at 
times may have carried some country 
produce there was nothing like an es- 
tablished trade and commerce between 
Radford and points in West Virginia ; 
and that the duration of such use of 
the keel boats was for a few years only 
and has been nonexistent for more 
than fifty years. Very possibly this 
entire disappearance of any keel boats 
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on the river was influenced somewhat 
by the coming of the railroads to Glen- 
lyn in 1883 and to Allisonia in 1886 
(there were railroads at Hinton in 
1873, and at Bradford some years ear- 
lier) ; but there was also testimony of 
nonexpert witnesses submitted by the 
defendant to the effect that the at- 
tempt to commercially use keel boats 
was unsuccessful and unprofitable, and 
in the Radford-Allisonia district was 
substantially abandoned before the 
railroad came to Allisonia in 1886. 
We conclude that the summary of the 
testimony on this point above quoted 
from the opinion of the district judge 
is a fair appraisal of the evidence ; and 
that the plaintiff has not shown that 
there was interstate navigation on New 
river of such a substantial and perma- 
nent nature, and of such general and 
common usefulness, that it would sub- 


ject the river to Federal servitude for 
the benefit of navigation. 

[13] We have also considered the 
weight to be properly given to the fact 


of the government work. In many 
cases such evidence may be a factor of 
great importance in favor of naviga- 
bility ; but in this case we do not think 
it conclusive or even very important, 
in view of its limited nature and aban- 
donment. It was referred to in the 
reports as “experimental”? and was 
finally abandoned as a further waste 
of money, on the Upper division. It 
did not, according to the reports, es- 
sentially change the original nonnavi- 
gable condition, and was limited to a 
few local stretches. In the circum- 
stances it cannot properly be regarded 
as establishing navigability. Oklaho- 
ma v. Texas (1922) 258 US 574, 590, 
66 L ed 771, 42 S Ct 406. 
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Will the Maintenance and Operation of 
the Dam Obstruct the Navigabj 
Capacity of Any Down-streay 
Navigable Waters of the United 
States? 

Here again the testimony bearing 
on this issue is voluminous consisting 
largely of scientific and expert opin- 
ion. It also has been reviewed at 
length in the opinion of the district 
judge who concluded that the opero- 
tion of the dam in any normal, usual, 
and reasonable way would not sub- 
stantially affect the down-stream navi- 
gability of the Kanawha or Ohio riy- 
ers; and in our opinion the weight of 
the evidence bearing on this issue clear- 
ly supports the finding made. Of 
course, the mere construction of the 
dam apart from its operation could 
have at the best only very temporary 
effect on the down-stream flow of wa- 
ter pending the filling of the storage 
reservoir behind the dam. It is not 
the plaintiff’s contention that the dam 
must necessarily be operated in such a 
way as to prejudice down-stream navi- 
gability, because it is conceded in the 
briefs that the proper operation of the 
dam in accordance with the conditions 
of the proposed license and the rules 
and regulations of the Commission and 
the War Department would even be of 
benefit to navigation. The conten- 
tion is that the size and capacity of the 
dam, in relation to the average volume 
of flow of the stream, is such that the 
only reasonable inference is that the 
dam will be operated in a way to im- 
pair down-stream navigability. It is 
pointed out that the plans for the dam 
provide for a draw-down area of 27 
feet with hydroelectric machinery of 
104,000 horsepower, and a capacity 
for water consumption of 9,000 cubic 
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feet per second; and that the average 
annual flow of the New river at the 

int of the dam is only a little more 
than 3,000 cubic feet per second. The 
capacity of the reservoir or storage 

ool for water behind the dam is said 
to be 100,000 acre-feet. It is also 
pointed out that this hydroelectric dam 
is only one link in a large electric light 
and power generation and distribution 
system of the Appalachian Company 
whose public service extends interstate 
over a distance of 100 miles or more. 
From these facts it is argued that the 
cost of the dam could be economically 
justified only on the assumption that 
it would function in the whole system 
to furnish power at that time of the 
day and week when the power demand 
upon the Appalachian system is at its 
peak, or, as it is expressed, the dam 
will be operated on a “peak’”’ basis ; and 
it is further said that this means op- 
eration in which during about eight 
hours of the day five days a week the 
power machinery will be used to its 
full capacity of 9,000 cubic feet per 
second and will discharge that amount 
into the river below the dam, while 
during the remaining hours of the day 
for five days a week, and probably all 
of Saturday and Sunday, there will be 
no operation of the dam for the gen- 
eration of electricity, and no discharge 
of water into the river below the dam. 
The ultimate deductions made in the 
argument are that in the low-water 
seasons the consumption and discharge 
of water will be cut off entirely until 
the reservoir is filled, thus depriving 
the Kanawha and Ohio rivers of a 
material part of their water supply 
from New river ; and when the dam is 
operated the alternate shutting down 
of the plant with no discharge of wa- 


ter and the release of water during the 
hours of operation at the rate of 9,000 
cubic feet per second will cause “pow- 
er waves” which will have an adverse 
effect upon navigation in the Kanawha 
by causing there fluctuations or oscil- 
lations in the stream. 

The defendant denies the reason- 
ableness of these assumptions as to 
the method of operation of the power 
dam, and very definitely says that it 
has no intention to so operate it, and 
that the assumed method would be ab- 
normal and impracticable. It explains 
that the large maximum capacity for 
the use of 9,000 cubic feet per second 
flow is not designed to be used cur- 
rently, but only as a potential reserve 
for temporary emergencies. The de- 
fendant realizes that by customary 
day-by-day operations it cannot use 
more than the average amount of the 
water flow, simply because the water 
will not be there to use; and therefore 
it must proportion its actual opera- 
tions to the stream flow, occasionally 
drawing on the reservoir for the con- 
tinuance of customary and usual op- 
eration, when the water flow in dry 
periods is abnormally low. The de- 
fendant does not deny that in its in- 
tended customary daily operation there 
will be a variable amount of water dis- 
charged from the dam, but it does de- 
ny that there will be such great varia- 
tions as are assumed by the plaintiff ; 
and it denies that the variable amount 
will have any adverse effect on down- 
stream navigability. The defendant’s 
stated position is that it fully realizes 
that it has no property right in the wa- 
ter as such, and is only entitled to a 
reasonable use thereof as riparian 


‘owner, which must be limited in such 


way that the rights of other riparian 
31 P.U.R.(N.S.) 
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owners on the stream below and above 
will not be prejudiced. It points out 
that it will have a very large monetary 
investment in its project and that it 
would be economically very unwise 
and indeed foolish to operate its plant 
in such a way that the rights of others 
would be impaired and the defendant 
subjected to damages therefor; or to 
operate the plant so that it would be 
subject to a successful injunction suit 
for impairment of navigable capacity 
of down-stream waters. 

There is no reason to doubt the good 
faith of the defendant in its position 
so stated because it expressed its will- 
ingness to accept the minor-part li- 
cense from the Commission contain- 
ing, among other things, the condition 
that it as licensee should be liable for 
all damages occasioned by the opera- 
tion of the projects; and the condition 
that “whenever the flow at lock No. 


2, Kanawha river, falls below 1,400 
second feet, the licensee shall when so 
directed by the Secretary of War dis- 
charge in each twenty four hours the 
natural flow of the river at the dam 
site during that period up to a dis- 


charge of 1,150 acre-feet. The dis- 
charge from the project shall at all 
times be regulated by such rules and 
regulations as the Secretary of War 
may prescribe to prevent undue inter- 
ference with navigation on the Ka- 
nawha river.” 

The evidence of expert witnesses 
offered by the plaintiff on this issue 
was largely based on their assumptions 
as to the defendant’s probable opera- 
tion of the dam. The contentions in 
substance are that for considerable 
periods of time there would be no dis- 
charge of water from the dam in con- 
sequence of which the volume of wa- 
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ter flow in the Kanawha and Ohio 
rivers would be seriously diminished. 
and the discharge of water from the 
dam when made would be in such 
large quantities as to form block wayes 
of 9,000 cubic feet per second which 
would cause much increased velocity 
of current in the Kanawha and flucty- 
ations and oscillations of the water 
level which would impair its naviga- 
bility. These contentions are refuted 
in the testimony of a number of wit- 
nesses for the defendant who were 
competent and experienced engineers 
in the construction and operation of 
hydroelectric plants. In this connec- 
tion it is to be noted that the distance 
on the river from the Radford dam 
to the head of navigation in the Ka- 
nawha is approximately 160 miles on 
a tortuous river course interspersed 
with numerous rugged ledges; and 
there is a recently constructed power 
dam at Hawks Nest on the New river 
a few miles up-stream from the Ka- 
nawha*® which would naturally ab- 
sorb any “power waves’ from the 
Radford plant that remained after 
their 150-mile journey from Radford. 
In addition the government has re- 
cently constructed three large navi- 
gation and power dams on the Kana- 
wha river known as the London, Mar- 
met and Winfield dams, with another 
now under construction at Gallipolis, 
Ohio, equipped with locks for navi- 
gation, as a result of which the 
Kanawha river is fully “canalized,” 
that is, consists of a series of pools 
between the dams affording approxi- 
mately uniform depth of water for 
navigation. These dams also have 
large power capacity and are operated 





8 See United States v. West Virginia (1935) 
295 US 463, 79 L ed 1546, 55 S Ct 789. 
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under lease from the government by 
private interests. They directly dis- 
charge water consumed by power op- 
erations into the respective pools. 
There is also evidence to the effect 
that there is an abundant supply of 
water from tributaries of the New riv- 
er and Kanawha river below Radford 
to supply any loss or waste of water in 
the pools of the Kanawha caused by 
the operation of the locks or other- 
wise. The purpose of the navigation 
dams on the Kanawha is to maintain 
an approximately uniform level of wa- 
ter. In these circumstances the dis- 
trict judge found that it was highly 
improbable that any operation of the 
Radford dam would or could impair 
the navigability of the Kanawha and 
Ohio rivers. 

There is still another factor to be 
considered in this connection, relating 


to the government’s project for the 
Bluestone dam in the New river with- 
out locks, approximately 150 feet 


high. The dead storage will rise 
about 66 feet, with 49 additional feet 
of usable draft water, leaving 35 
feet to be reserved for freshets and 
flood control. The storage capacity is 
to be 245,000 acre-feet, about two and 
one-half times greater than the Rad- 
ford dam (85 miles up-stream), and 
the Bluestone dam is to have a maxi- 
mum hydraulic capacity of about 
11,000 cubic feet per second. The 
primary purpose of this dam is for 
flood control with incidental power 
production. It seems quite evident 
that this Bluestone flood control proj- 
ect will remove any possibility of any 
impairment of navigable capacity of 
the Kanawha from the operation of 
the Radford dam if the latter were 
otherwise possible. 


It will also be recalled that in his 
report of December 29, 1925, to the 
Power Commission, General Taylor, 
then Chief Engineer of the War De- 
partment, after reviewing the data up- 
on the subject, said: 

“Therefore, so far as can be pre- 
dicted from available data and records 
it would not be possible to operate the 
proposed project so as to adversely af- 
fect navigation on the Kanawha river 
under the existing project.” 

“I, therefore, report that in my opin- 
ion New river in its present condition 
is not a navigable stream and that navi- 
gation on the Kanawha river will not 
be adversely affected by the proposed 
power development.” 

The Commission apparently reject- 
ed General Taylor’s opinion as to the 
effect on the Kanawha river, although 
it does not clearly appear what other 
evidence it had before it on the sub- 
ject, except possibly the report as to 
the effect of waves from power dams 
on certain California rivers (which 
was determined to be inadmissible in 
the district court for lack of proof as 
to similarity of conditions). 

[14, 15] On this and other evi- 
dence too detailed to elaborate here, 
the district judge found that there 
would be no reasonable likelihood of 
adverse effect on the navigability of 
the Kanawha or other navigable wa- 
ters of the United States; and we find 
no sufficient reason in the case to con- 
clude that he was wrong in this find- 
ing. On this issue the plaintiff had 
the burden of proof to establish its 
contention that the operation of the 
Radford dam would affect the navi- 
gable capacity of down-stream naviga- 
ble waters. The leading case on this 
point is United States v. Rio Grande 
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Dam & Irrig. Co. (1899) 174 US 
690, 709, 43 L ed 1136, 19 S Ct 770. 
The suit there was to enjoin the de- 
fendant company from constructing a 
dam across the Rio Grande river in 
New Mexico at a point where the riv- 
er -was not navigable, but it was al- 
leged the maintenance of the dam 
would impair the capacity of the down- 
stream river where it was navigable. 
The government’s case was based on 
§ 10 of the Rivers and Harbors Act 
of September 19, 1890 (later some- 
what amended by the 1899 Act on 
which this present suit is based). The 
Supreme Court said: 

“Of course, when such proceedings 
are instituted it becomes a question of 
fact whether the act sought to be en- 
joined is one which fairly and directly 
tends to obstruct (that is, interfere 
with or diminish) the navigable ca- 
pacity of a stream. It does not follow 
that the courts would be justified in 
sustaining any proceeding by the At- 
torney General to restrain any appro- 
priation of the upper waters of a navi- 
gable stream. The question always is 
one of fact, whether such appropria- 
tion substantially interferes with the 
navigable capacity within the limits 
where navigation is a recognized fact.” 

The plaintiff was not entitled to the 
injunction in this case unless it estab- 
lished an existing or presently threat- 
ened impairment of navigable capacity 
of the Kanawha; and where the de- 
fendant in such a case evidently in 
good faith denies any intention to 
commit an injury, the plaintiff must 
show that the injury sought to be 
avoided by the injunction will be nec- 
essarily or practically certain, and not 
merely the probable, result of the acts 
whether intended or not. Connecticut 
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v. Massachusetts (1931) 282 US 669 
674, 75 L ed 602, 51 S Ct 286: Mic. 
souri v. Illinois (1901) 180 US 208 
248, 45 L ed 497, 21 S Ct 331; Blease 
v. Safety Transit Co. (1931) 50 F 
(2d) 852, 856; Meyer v. Somerville 
Water Co. (1914) 82 NJ Eq 572, 99 
Atl 545; Pennsylvania Co. v. Sun Co, 
(1927) 290 Pa 404, 413, 138 Atl 909. 
The plaintiff also contends that even 
if there would be no impairment of 
the navigable capacity of the Kana- 
wha, nevertheless it is entitled to the 
injunction because there will be an im- 
pairment of interstate navigation be- 
tween Glenlyn on the New river in 
Virginia, and Hinton in West Virgin- 
ia. Weare not impressed by this con- 
tention. Glenlyn is about 5 miles up- 
stream from the Virginia-West Vir- 
ginia line. In 1912 it had a popula- 
tion of only 500. The railroad along 
the river reached Glenlyn in 1883. 
There is no present navigation of the 
river between Glenlyn and Hinton and 
there has been none for probably twen- 
ty-five years. It is said that there was 
considerable keelboat navigation of the 
river between Glenlyn and Hinton in 
previous years; but we are disposed to 
believe from the evidence that this is 
an overstatement. There are serious 
obstacles to navigation on the river 
between Glenlyn and the state line, in- 
cluding Shumate’s Falls and Wylie’s 
Falls at or near the state line. Prob- 
ably any substantial transportation on 
the river in earlier times was from 
Round Bottom, below these difficult 
rapids, to Hinton. The Federal im- 
provement work never reached up- 
stream to Glenlyn but stopped 4 or 5 
miles below it. A light draft steamer 
built at Hinton was unable to get up- 
stream more than about 15 miles. 
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In 1930 the District Engineer of the 
War Department reported that the 
New river was not navigable at Glen- 
lyn. In these circumstances, it would 
not be justifiable to issue an injunc- 
tion to restrain an obstruction to 
the purely theoretical navigation of 
New river between Glenlyn and Hin- 
ton, especially where there is no sat- 
isfactory proof that the operation of 
the defendant’s dam will in fact im- 
pair even possibly existing present 
capacity for navigation, and where 
there is no likelihood of future navi- 
gable use of the river. Of course, 
if the defendant’s dam is so operated 
in the future as to impair navigation, 
if any at that point, it may well be 
proper then for the courts to intervene. 
It is also again significant here that 
the government’s Bluestone dam will 
destroy any possibility of navigation 
from Glenlyn to Hinton. 

There is also a contention by the 
plaintiff that the Radford dam may in 
some way impair the efficiency of the 
Bluestone dam for flood control, and 
thus operate prejudicially on naviga- 
tion of the lower river. The district 
judge considered and rejected this 
contention as based on insufficient evi- 
dence, and we find no good reason to 
reach a contrary conclusion. It would 
seem the Radford dam would be a 
help rather than a hindrance in this re- 
spect; and if not an injunction may 
later be appropriate. 


The Effect of the Federal Power Act 
on the Case 


While nearly all of the evidence re- 
lated to the two issues above discussed, 
the major part of the legal argument 
in this case has revolved around the 
proper construction and application of 


the Federal Water Power Act of 1920, 
and as amended in 1935. It is con- 
tended by general and special counsel 
for the Power Commission that even 
if New river at Radford is not navi- 
gable waters of the United States, and 
the operation of the dam will have no 
adverse effect on the navigable capac- 
ity of down-stream waters, neverthe- 
less the defendant must be enjoined 
from constructing the dam because it 
has not obtained a license from the 
Power Commission. It is argued that 
the Power Act is an exercise by Con- 
gress of a much wider jurisdiction 
over streams than was asserted by the 
Rivers and Harbors Acts of 1890 and 
1899 ; and that in the Power Act Con- 
gress has given the Commission juris- 
diction to prevent, except by its license 
granted on the conditions specified by 
the Commission, the erection of any 
bridge, dam, or other structure on riv- 
ers and streams, whether navigable or 
not, where the interests of interstate 
commerce are concerned, whether they 
relate to navigation or not. In con- 
nection with this view it is said in the 
briefs: “Thus the primary purpose 
of the legislation was the control of 
water-power development, not of navi- 
gation.” This argument is based up- 
on the language of § 23 of the Act of 
1920. But before examining this 
contention we notice two preliminary 
points based on the act. 

[16] In the first place, it is argued 
that in this proceeding the findings of 
the Commission with respect to navi- 
gability and the effect of the dam on 
navigability, and on interstate com- 
merce, are conclusive if supported by 
substantial evidence, which is assert- 
ed to be the case here. It is not dis- 
puted that the case can be judicially 
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considered de novo, but it is said that 
the ordinary rule that findings of an 
administrative tribunal must be ac- 
cepted, if supported by substantial evi- 
dence, must control the decision here 
on the facts. In our view this conten- 
tion is not applicable to the present 
case. Section 23 does not provide for 
a “hearing” by the Commission when 
a declaration of intention to build a 
dam is filed, but only for an “investi- 
gation” by the Commission. Nor does 
the act provide for any judicial review 
of the findings made. Nor is this case 
a statutory proceeding by way of ap- 
peal from or review of the Commis- 
sion’s action. Assuming that the find- 
ing of the Commission is a relevant 
fact for the consideration of the court, 
and that it is entitled to careful and 
respectful consideration as the opin- 
ion of a body informed by experience, 
nevertheless it cannot properly be re- 
garded as controlling judicial deter- 
mination on the record in the case. 
Clearly the decision of the district 
court involved a constitutional ques- 
tion of the jurisdiction of the Com- 
mission in relation to the distribution 
of state and Federal power, and of ri- 
parian property rights of the defend- 
ant. This, we understand, is not dis- 
puted so far as the action of the dis- 
trict court was invoked under the Riv- 
ers and Harbors Act; and it seems 
equally clear that the same must be 
true with respect to any jurisdiction 
of the Commission in this case. In 
that view it is clear that the district 
judge was required to determine the 
question of fact de novo on the record 
made at the trial before him. Cro- 
well v. Benson (1932) 285 US 22, 58, 
59, 76 Led 598, 52 S Ct 285; St. 
Joseph Stock Yards Co. v. United 
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States (1936) 298 US 38, 51, 80L 
ed 1033, 14 PUR(NS) 397, 56S ¢ 
720; Baltimore & O. R. Co. v. United 
States (1936) 298 US 349, 364, 89 
Led 1209, 56 S Ct 797. 

[17] It is also suggested that the 
defendant is estopped to question the 
findings of the Commission because 
it submitted itself to the action of the 
Commission in requesting a finding 
that the Commission was without ju- 
risdiction and in applying for a minor- 
part license; but we do not think this 
view is tenable as the United States 
has in no way been prejudiced there- 
by, and the defendant throughout has 
clearly enough stated its legal position 
to the effect that the Commission did 
not have jurisdiction. There can be 
no proper waiver of constitutional 
rights in such a situation; nor do we 
think it was the intention of Congress 
that there should be. Buck v. Kuyken- 
dall, 267 US 307, 316, 317, 69 L ed 
623, PUR 1925C, 483, 45 S Ct 324, 
38 ALR 286; Ashwander v. Tennessee 
Valley Authority (1936) 297 US 288, 
80 L ed 688, 56 S Ct 466; nor do we 
think that Standard Oil Co. v. United 
States (1931) 283 US 235, 75 L ed 
999, 51 S Ct 429 (cited by the plain- 
tiff), relating to the election of reme- 
dies under the Interstate Commerce 
Act by a shipper, is applicable here. 

[18] If the public hearing granted 
by the Commission in 1926 and above 
referred to is to be regarded as a hear- 
ing in the sense of due process, and 
therefore the defendant is to be af- 
fected by the finding of the Commis- 
sion that the interests of interstate 
commerce would be affected by the 
dam, we could hardly conclude that 
the finding was based on substantial 
evidence, in view of the fact that the 
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only evidence then introduced was the 
report and opinion of General Taylor 
to the contrary. At the hearing coun- 
sel for the defendant inquired wheth- 
er further or other evidence was to be 
considered by the Commission and if 
so, indicated his desire to be informed 
of it. Nothing was then said to indi- 
cate that the Commission desired or 
would consider other evidence. It is 
now said by counsel for the Commis- 
sion that it did have available, and 
must have considered other informa- 
tion upon the subject to be found in 
various official reports, public docu- 
ments, and acts of Congress, many of 
which were offered in evidence by the 
plaintiff in this case.? But as these 


matters were not brought to the atten- 
tion of the company at the hearing, it 
is not perceived how they could be re- 
garded as evidence affecting it in the 


sense of due process. Interstate Com- 
merce Commission v. Louisville & N. 
R. Co. (1913) 227 US 88, 91, 57 L 
ed 431, 33 S Ct 185; Morgan v. Unit- 
ed States (1938) 304 US 1, 14, 15, 
19, 82 L ed 1129, 23 PUR(NS) 339, 
58 S Ct 773. For the same reasons 
we do not think that the subsequent 
declaration or finding of the Commis- 
sion on October 12, 1932, can be re- 
garded as in any way affecting the 
rights of the defendant, because it was 
made ex parte without notice or hear- 
ing. It is not meant to suggest that 


the Commission at any time intention- 
ally proceeded arbitrarily, or without 
proper regard to the rights of the dam 
company, or that its proceeding was 
inappropriate to the “investigation” 
directed by the act; but only that its 
finding, to the extent based on infor- 
mation obtained informally and ex 
parte, and not brought out at the noti- 
fied hearing where it would be subject 
to cross-examination and possible ref- 
utation, cannot properly be consid- 
ered as consistent with due process, if 
sought to be made conclusive on the 
defendant. The reasonable assump- 
tion would seem to be that the pro- 
cedure followed was adopted as ap- 
propriate to an “investigation” by the 
Commission, rather than a “hearing” 
with the legal implications thereof. 
See Norwegian Nitrogen Products Co. 
v. United States (1933) 288 US 294, 
317, 77 L ed 796, 53 S Ct 350. 
Attention is called to the definition 
of navigable waters contained in § 3 
(16 USCA § 796) of the Water 
Power Act.” It is apparently not 
contended that the definition expands 
the scope of the term beyond the previ- 
ous judicial decisions applying it un- 
der the Rivers and Harbors Act and 
in other cases (Alabama Power Co. v. 
Gulf Power Co. (1922) 283 Fed 606, 
614) ; but it is said that the statutory 
definition has crystallized the judicial 
definition on three points, of which one 





9It is also pointed out that the Commission 
had 21 affidavits filed by the dam company 
tending to support nonnavigability; and cer- 
tain protests filed by individuals. These do 
not seem to affect the matter. 

10 “‘Navigable waters’ means those parts of 
streams or other bodies of water over which 
Congress has jurisdiction under its authority 
to regulate commerce with foreign nations and 
among the several states, and which either in 
their natural or improved condition, notwith- 
standing interruptions between the navigable 


parts of such streams or waters by falls, 
shallows, or rapids compelling land carriage, 
are used or suitable for use for the transpor- 
tation of persons or property in interstate or 
foreign commerce, including therein all such 
interrupting falls, shallows, or rapids; together 
with such other parts of streams as shall 
have been authorized by Congress for im- 
provement by the United States or shall have 
been recommended to Congress for such im- 
provement after investigation under its author- 
ity.” 
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is said to be particularly applicable 
here—that is, that navigability should 
be determined in reference to the 
stream in its actual condition, wheth- 
er “natural or improved.” The ob- 
servation is then made that the district 
judge in his opinion apparently im- 
plied that the Federal improvements 
on New River were not to be consid- 
ered in determining its navigability. 
But we do not understand the opin- 
ion to proceed on that basis. 
[19-24] Wecome now to the Com- 
mission’s present construction of § 23 
of the Water Power Act of 1920 (16 
USCA, § 817) which reads: 
“Projects not affecting navigable 
waters; necessity for Federal license. 
Any person, association, corporation, 
state, or municipality intending to con- 
struct a dam or other project works 
across, along, over, or in any stream 
or part thereof, other than those de- 
fined in this chapter as navigable wa- 
ters, and over which Congress has ju- 
risdiction under its authority to regu- 
late commerce between foreign nations 
and among the several states, may in 
their discretion file declaration of such 
intention with the Commission, where- 
upon the Commission shall cause im- 
mediate investigation of such pro- 
posed construction to be made, and if 
upon investigation it shall find that the 
interests of interstate or foreign com- 
merce would be affected by such pro- 
posed construction, such person, as- 
sociation, corporation, state, or mu- 
nicipality shall not proceed with such 
construction until it shall have applied 
for and shall have received a license 
under the provisions of this chapter. 
If the Commission shall not so find, 
and if no public lands or reservations 
are affected, permission is hereby 
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granted to construct such dam or oth. 
er project works in such stream up- 
on compliance with state laws.” 

We have italicized the clause op 
which the construction is based. The 
view contended for is that this clause 
as a part of the whole section, gives 
the Commission jurisdiction over dams 
proposed to be constructed on nonnavi- 
gable waters, irrespective of the effect 
of the dam on navigable waters of 
the United States, whenever the Com- 
mission finds after investigation that 
“the interests of interstate or foreign 
commerce would be affected by such 
proposed construction” ; that is to say, 
if the dam is to be constructed in a 
stream not a navigable water of the 
United States and will have no effect 
on navigation, nevertheless it may 
not be constructed without a license 
from the Commission if it will affect 
interstate commerce in some other way 
not related to navigation. Specific ap- 
plication of this construction is given 
to the instant case in the contention 
that although New river at Radford 
is found to be not navigable waters 
of the United States and the dam will 
not affect down-stream navigable 
capacity, nevertheless the Radford dam 
may not be constructed without a li- 
cense from the Commission because 
(1) the river at or above Radford has 
years heretofore been used for keelboat 
transportation of goods for delivery 
to the railroad at Radford for car- 
riage in interstate commerce and might 
possibly be similarly used hereafter, 
and (2) the dam is intended to trans- 
mit electric power outside of Virginia. 
The construction flows from the gen- 
eral view of the purpose of the act 
expressed by counsel for the Commis- 
sion in their brief when they say: 
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“Thus the primary purpose of the 
legislation was the control of water- 
power development, not of naviga- 
tion.” We do not think this broad 
construction of the act based on the 
interstate commerce power, to the ex- 
tent that it is dissociated from naviga- 
tion, is tenable either on the basis of 
statutory construction or constitutional 
authority. Alabama Power Co. v. 
Gulf Power Co. supra. 


‘As a Matter of Statutory 
Construction 


It will be noted that the section 
leaves it optional with the proponent 
of the project to apply to the Commis- 
sion for a determination. On the 
plaintiff’s construction we have, there- 
fore, the following possible divergent 
results dependent upon whether the 
option is exercised or not. Where 
the option is not exercised and the 
Commission is not consulted (and 
therefore makes no finding as to inter- 
state commerce) the remedy of the 
United States is to bring an injunc- 
tion proceeding to abate the dam, in 
which event it will be necessary for 
the government to show either that 
the river is navigable water of the 
United States or the dam would affect 
navigable capacity. But in the event 
the project owner elects to consult the 


Commission upon the subject and it 
finds that interstate commerce would 
be affected in some way not related to 
navigation, then the government could 
successfully maintain the injunction 
suit on the basis of the Commission’s 
finding alone without proof of the 
effect of the project on navigation. 
But apart from this, a reading of 
the Water Power Act of 1920 as a 
whole indicates that it was intended 
to assert control (where Federal prop- 
erty was not concerned) only where 
the interests of navigation, as an inci- 
dent of interstate commerce, were af- 
fected.* See New Jersey v. Sargent 
(1926) 269 US 328, 336, 70 L ed 
289, 46 S Ct 122. Prior to the Wa- 
ter Power Act we are not aware of 
a successful assertion of authority 
by Congress over nonnavigable waters 
within a state (not involving public 
property of the United States), ex- 
cept where the interests of interstate 
commerce flowing from navigation 
were concerned. This was the extent 
of authority indicated in the Rio 
Grande Case (1899) 174 US 690, 43 
Led 1136, 19S Ct 770. Over navi- 
gable waters of the United States Con- 
gress directly has jurisdiction to pre- 
vent obstructions to navigation; but 
over nonnavigable waters within a 
state, where the riparian rights are not 





102 The title to the act reads “An act to 
create a Federal Power Commission; to pro- 
vide for the improvement of navigation; the 
development of water power; the use of the 
public lands in relation thereto, and to repeal 
§ 18 of the River and Harbor Appropriation 
Act, approved August 8, 1917, and for other 
purposes.” Section 18 of the Act of 1917 
(Chap. 49, 40 Stat. 269) repealed by the 
Water Power Act had created the Water 
Ways Commission to formulate plans to de- 
velop water resources for navigation, etc., and, 
among other things, to investigate “questions 
relating to the development, improvement, 
regulation, and control of navigation as a part 


[7] 


of interstate and foreign commerce, including 
therein,” etc. (Italics supplied.) 

10b It may be noted that that case arose un- 
der § 10 of the Rivers and Harbors Act of 
1890 which prohibits “the creation of any 
obstruction, not affirmatively authorized by 
law, to the navigable capacity of any waters 
in respect of which the United States has 
jurisdiction.” In the 1899 Act the wording 
was slightly changed to read “the creation of 
any obstruction not affirmatively authorized 
by Congress, to the navigable capacity of any 
of the waters of the United States is hereby 
prohibited.” (Italics supplied.) 
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owned by the government itself, the 
only authority or jurisdiction of Con- 
gress flows from the interstate com- 
merce power which, with respect to 
rivers and streams as such, is limited 
to the protection of navigation of oth- 
er streams. Beyond this Federal con- 
trol over nonnavigable streams is the 
same as, but no greater than, over state 
highways on land not usable in inter- 
state transportation. 

Section 4(d) of the 1920 Act [16 
USCA, § 797 (d)] authorized the 
Commission to issue licenses for the 
purpose of constructing, operating, and 
maintaining dams, etc., “necessary or 
convenient for the development and 
improvement of navigation, and for 
the development, transmission, and 
utilization of power across, along, 
from, or in any of the navigable wa- 
ters of the United States, or upon any 


part of the public lands and reserva- 
tions of the United States (including 
territories), or for the purpose of 
utilizing the surplus water or water 
power from any government dam, ex- 


cept as herein provided : Pro- 
vided, further, that no license affect- 
ing the navigable capacity of any navi- 
gable waters of the United States shall 
be issued until the plans of the dam or 
other structure affecting navigation 
have been approved by the Chief of 
Engineers and the Secretary of War. 
Whenever the contemplated improve- 
ment is, in the judgment of the Com- 
mission, desirable and justified in the 
public interest for the purpose of im- 
proving or developing a waterway or 
waterways for the use or benefit of in- 
terstate or foreign commerce, a find- 
ing to that effect shall be made by the 
Commission and shall become a part 
31 P.U.R.(N.S.) 
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of the records of the Commission.” 
(Italics supplied.) 1° 

Section 11 (16 USCA, § 804) pro. 
vides for the inclusion of conditions 
to promote navigation where the dam 
is constructed “in any of the navigable 
waters of the United States.” See. 
tion 18 provides for the operation of 
navigation facilities constructed in 
connection with licensed dams. Apart 
from § 23 (16 USCA, § 817) the 
provisions of the act, relating to the 
authority over the construction of pow- 
er dams, seem to be clearly based on 
the interstate commerce power with 
respect to navigation. Section 23 was 
added as Amendment 58 in the course 
of a long legislative history; and its 
wording and punctuation may be lack- 
ing in entire clarity, but it seems quite 
unlikely that in this merely permissive 
amendment it was the intention of 
Congress to confer on the Commis- 
sion jurisdiction over streams in mat- 
ters affecting interstate commerce but 
not related to navigation, especially as 
Congress had not previously asserted 
such a power. 

It is contended that the 1935 
Amendment to § 23 supports the con- 
struction contended for. The only 
change in the comparable part of the 
section was to make the filing of the 
declaration obligatory instead of op- 
tional. The wording of the clause on 
which the construction contended for 
is based was not changed. We do not 
attach the significance to the amend- 
ment that is claimed for it. Nor do 
we think it should be given a retroac-. 
tive effect. It was passed after the in- 
stitution of this suit and more than a 





10¢ Some of the wording was changed by the 
1935 Amendment, and the section became 4(e) 
of the new act. See 49 Stat. 840; 16 USCA 
§ 797 (e). 7 
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year after the beginning of the con- 
struction of the dam. 

The construction now put upon § 23 
by counsel for the Commission seems 
to be much broader than that advanced 
in the district court. There it seems 
to have been limited to the contention 
that the Commission had jurisdicion 
over nonnavigable streams only where 
the proposed structure would affect 
the navigable capacity of the river 
down-stream, that is in this case the 
Kanawha. After extended considera- 
tion the district judge reached the con- 
clusion that the effect of the section 
was only to provide a convenient meth- 
od of determining, in advance of the 
construction of the dam, the status of 
a stream of doubtful navigability ; and 
that the Commission had no jurisdic- 
tion over nonnavigable streams. The 
opinion referred at some length to the 
legislative history of the section when 
offered as Amendment 58, and also to 
early expressions of the Commission 
shortly after its first organization, in 
support of that view. We take a part- 
ly different view of the effect of the 
section with respect to nonnavigable 
streams. 

The wording of § 23 which re- 
quires application, rather than con- 
struction, is “any stream over 
which Congress has jurisdiction un- 
der its authority to regulate commerce 
between foreign nations and among 
the several states.” It is clear that the 
Commission is given authority by this 
section only over a stream “over which 
Congress has jurisdiction” under the 
interstate commerce power. We think 
this modifying clause has no uncer- 
tainty of meaning in view of the legal 
history of the subject matter. Over 
what streams does Congress have ju- 


risdiction by virtue of the interstate 
commerce power? Ever since Gib- 
bons v. Ogden (1824) 9 Wheat. 1, 6 
L ed 23 and Daniel Ball v. United 
States (1871) 10 Wall. 557, 19 L ed 
999, it has been clearly understood 
that Congress does have such jurisdic- 
tion over interstate navigable waters; 
and by § 10 of the Rivers and Har- 
bors Act of 1890 (26 Stat. 454) this 
jurisdiction was logically and proper- 
ly extended to nonnavigable rivers 
which were tributaries of navigable 
interstate rivers to the extent that “the 
creation of any obstruction, not af- 
firmatively authorized by law, to the 
navigable capacity of any waters in re- 
spect of which the United States has 
jurisdiction” is prohibited. In the 
1899 Act (30 Stat. 1151) on the same 
subject the wording of the underscored 
[italicized] phrase was _ slightly 
changed to read “the creation of any 
obstruction not affirmatively author- 
ized by Congress, to the navigable ca- 
pacity of any of the waters of the Unit- 
ed States is hereby prohibited.” (Ital- 
ics supplied.) Section 9 of the Rivers 
and Harbors Act of 1899 also provid- 
ed that dams and certain other struc- 
tures should not be constructed in any 
“navigable river, or other navigable 
water of the United States” until the 
consent of Congress has been obtained 
and the plans approved by the Chief of 
Engineers and by the Secretary of 
War. It will thus be noted that prior 
to the Water Power Act of 1920 Con- 
gress had asserted jurisdiction over 
interstate navigable waters, and also 
over streams tributary thereto, to the 
extent mentioned, by prohibiting any 
structures in interstate navigable wa- 
ters and in nonnavigable tributaries, 
if the latter affected navigable capacity 
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of interstate navigable waters, unless 
the consent of Congress was first ob- 
tained. One of the purposes of the 
Water Power Act was to authorize 
the Commission to license dams in 
navigable waters of the United States 
in lieu of an act of Congress; and in 
our opinion one of the purposes of 
§ 23, which was an amendment to the 
original act, was to likewise take care 
of the case of a proposed structure in 
a nonnavigable tributary of an inter- 
state navigable stream. Before the 
Water-Power Act it was not safe to 
construct a dam in a nonnavigable 
stream, where there was any doubt 
whether navigable capacity of down- 
stream waters might be affected, with- 
out an act of Congress; and § 23 was 
added to the act to provide a conven- 
ient administrative procedure to deter- 
mine this doubt from the standpoint of 
the government, so that the project 
owner would know the position of the 
government in the matter. If the Com- 
mission found that interstate com- 
merce would not be affected in the re- 
spect mentioned, then the project own- 
er was permitted by the section to pro- 
ceed without a license; but, if the 
Commission found otherwise, then the 
stated position of the government was 
that he could not proceed without a 
license and if he did so it was at the 
risk of being enjoined. But as the 
authority of the government to forbid 
the structure was necessarily depend- 
ent upon the fact that it would impair 
navigation, the government could suc- 
ceed in the suit only on proof of that 
fact de novo, as it is a jurisdictional 
requisite to the power to control the 
use of private property without com- 
pensation. 

In their briefs counsel for the Com- 


mission have now called to our atten. 
tion certain earlier legislative history 
of the act in support of their conten. 
tion that the proper construction oj 
§ 23 was to give the Commission fy] 
jurisdiction with respect to both nayi. 
gable and nonnavigable streams where. 
ever any interests of interstate com. 
merce would be affected; but we are 
not persuaded that this earlier history 
tends to support that view. The Wa. 
ter Power Act had a long and interest. 
ing legislative history in the course of 
which many amendments were pro- 
posed which reflected diverse views 
upon the subject, and we do not think 
it would be a safe basis for interpre- 
tation of the final form of § 23 to im. 
press upon it argumentative inferences 
from numerous former amendments, 
The broad construction of the sec- 
tion now contended for runs counter 
to established legal principles. Where 
the interests of navigation are not in- 
volved (and where the United States 
does not itself possess property rights) 
the control of the use of the flowing 
water and the rights therein of ripa- 
rian owners are subject to the laws of 
the several states. In this case under 
the laws of Virginia the defendant 
company has the full riparian rights 
of ownership including the right to the 
reasonable use of the waters flowing 
past its land for the development of 
power, and has a license from the state 
of Virginia to construct and operate 
the dam under its general act for the 
development of water-power resources 
of the state. If the river were feder- | 
ally navigable the rights of the ri- 
parian owners would, of course, be 
fully subject to the Federal servitude 
in the interests of navigation; but the 
riparian owner on a_nonnavigable 
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stream is entitled to reasonable use of 
the flowing waters (not impairing 
down-stream navigable capacity) sub- 
ject to no easement in favor of navi- 
gation; and this is a property right 
which cannot be taken from him with- 
out just compensation. United States 
y. Cress (1917) 243 US 316, 61 L 
ed 746, 37 S Ct 380; Carpenter v. 
Gold (1892) 88 Va 551, 14 SE 329; 
United States v. River Rouge Improv. 
Co. (1926) 269 US 411, 418, 70 L 
ed 339, 46 S Ct 144; Lynchburg v. 
Mitchell (1912) 114 Va 229, 76 SE 
286; Holyoke Water-Power Co. v. 
Lyman (1873) 15 Wall. 500, 505, 
506, 21 Led 133. The power of Con- 
gress over interstate commerce is, of 
course, plenary, and private property 
may be taken for a public use in con- 
nection therewith; but only subject to 
the just compensation provided for in 
the Fifth Amendment ; and to prohibit 
the defendant company from the exer- 
cise of its riparian rights in the case, 
where no interests of navigation are 
involved, would seem to be a taking of 
private property without due process 
required by that amendment. While 
Congress may impair the effectiveness 
of executory contracts which interfere 
with the exercise of the interstate com- 
merce power, we are not aware of any 
authority which would justify the 
taking of private property without 
just compensation as an exercise of 
the regulation of commerce. Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortg. Co. 289 US 266, 
282, 77 L ed 1166, PUR 1933D, 465, 
53 S Ct 627; Virginian R. Co. v. Sys- 
tem Federation (1937) 300 US 515, 
558, 81 L ed 789, 57 S Ct 592; Inter- 
state Commerce Commission v. Ore- 
gon-Washington R. & Nav. Co. 
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(1933) 288 US 14, 41, 77 L ed 588, 
53 S Ct 266; Monongahela Nav. Co. v. 
United States (1893) 148 US 312, 
336, 37 L ed 463, 13 S Ct 622. 

We therefore cannot adopt the 
plaintiff’s construction of § 23 that 
the Commission has jurisdiction over 
nonnavigable streams under the inter- 
state commerce clause irrespective of 
the interests of navigation. It is 
argued that if the river in the vicinity 
of Radford is locally navigable (even 
though not navigable interstate) and 
if goods can be carried on the river 
there to the railroad for further car- 
riage in interstate commerce, then 
Congress has the power to regulate the 
river aS an instrumentality of inter- 
state commerce. As there is no such 
commerce on the river, and has been 
none for many years, with no likeli- 
hood of any in the future, the conten- 
tion seems only theoretical. But apart 
from this the proposition is not sound 
in our opinion. We know of no au- 
thority to support it, and it runs coun- 
ter to the established principles above 
stated. If the river is not navigable 
interstate, its control and use (except 
that down-stream navigability of oth- 
er waters of the United States may 
not be impaired), is subject to the laws 
of the state, and not of the Federal 
government. If it can be assumed 
that the suggested possibility of keel- 
boat use of the river would be of suf- 
ficient importance to be worthy of reg- 
ulation by Congress as a part of inter. 
state commerce, and therefore the keel-- 
boats themselves and the rates chargea 
by them, could be subjected to Federal 
regulation as in the case of the rail- 
roads, it does not follow that the use 
ef the river, which is subject to state 
laws and control, could likewise be so 
31 P.U.R.(N.S.) 
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regulated. Congress could, of course, 
purchase or condemn the river or ri- 
parian rights thereon and convert it 
into a highway for or instrumentality 
of interstate commerce, but only upon 
payment of just compensation. To 
prohibit the use of the river for a dam 
or other purpose lawful under state 
laws, irrespective of navigation, would 
be taking property without compensa- 
tion. Daniel Ball v. United States 
(1871) 10 Wall. 557, 562, 19 L ed 
999, is referred to in support of the 
plaintiff's contention, but we do not 
so read it. There a vessel was held 
subject to the navigation laws requir- 
ing a license, because she was operated 
on a navigable river of the United 
States within the definition then given 
and always since followed. It was 
held no defense that she did not her- 
self ply interstate when her carriage 
was of goods destined for interstate 
transportation in connection with rail- 
roads. So here it may be assumed 
that Congress could validly require 
the keelboats to be licensed; but that 
is quite a different proposition from 
asserting Federal control over state 
waters and denying the exercise of 
property rights thereon without com- 
pensation. 

The construction now contended for 
by the Commission will obviously have 
a very important effect on the rights of 
the states of Virginia and West Vir- 
ginia. Both states by their respective 
attorneys general have filed briefs 
as amici curiz in opposition thereto. 
The question is of great importance to 
them because it is said that there are 
many nonnavigable mountain streams 
in the two states which, though useless 
for purposes of navigation, are of 
great value in the development of 


hydroelectric power; and both states 
years ago legislated upon the subject 
of water-power development." Th 
statutes of both states have provisions 
generally similar to the conditions jn 
the Federal statute with respect to 
rates and “recapture” at the end of a 
50-year license period. Both states 
contend that with respect to such mat- 
ters they have full power and control 
as internal affairs of the state reserved 
to them under the Tenth Amendment. 
Reduced to simplest form, the vital 
question is whether the states or the 
national government ultimately are 
entitled to become the owner of these 
hydroelectric power plants on nonnavi- 
gable waters. Both states take the po- 
sition that New river is not navigable, 
either in Virginia or West Virginia, 
and both deny that the Federal Power 
Commission has any constitutional 


authority to impose its regulatory li- 
cense on the Radford dam or any oth- 


er dam on the New river. In the brief 
for the state of Virginia the serious- 
ness of the Commission’s contention 
as it affects the state is stated as fol- 
lows: 

“The Federal Power Act, if con- 
strued as contended for by the appel- 
lant, amounts to a virtual prohibition 
of the development of Virginia’s wa- 
ter powers by private investors, as well 
as by the state itself.” 

And it is further pointed out that 
the mere construction of the plant and 
the generation of electricity therein 


does not of itself constitute interstate - 


commerce, but is within the local con- 
trol of the state. Utah Power & Light 





11See Michie’s Code of Virginia, 1936, §§ 
3581 (1 to 16); West Virginia Acts of 1915, 
Chap. 17. 
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Co. v. Pfost (1932) 286 US 165, 181, 
76 Led 1038, 52 S Ct 548. 


Both states contend, as does also 
the defendant in this case, that wheth- 
er the river is navigable or not, the 
conditions of the license not related to 
navigation cannot validly be imposed 
by the Commission because they re- 
late to matters within the control of 
the state. The Supreme Court has not 
yet passed upon this question arising 
under this important Federal act, al- 
though it was apparently raised in two 
cases which have been dismissed for 
want of jurisdiction. United States 
v. West Virginia (1935) 295 US 463, 
79 Led 1546, 55 S Ct 789; New Jer- 
sey v. Sargent (1926) 269 US 328, 
70 L ed 289, 46 S Ct 122.% As we 


think the district judge correctly found 
that New river was not navigable, it is 
unnecessary to determine that question 


here. There is no challenge in this 
case to the full power of the United 
States to impose such conditions with 
respect to dams erected in streams 
over which it has full property juris- 
diction; nor is there any question in 
this case as to the right of a state to 
impose such conditions with respect 
to hydroelectric plants erected under 
its authority. Fox River Paper Co. 
v. Washington R. Commission (1927) 
274 US 651, 71 L ed 1279, 47 S Ct 
669, 

With respect to federally navigable 
waters the regulatory authority of 
Congress is plenary; but with respect 
to nonnavigable waters, where a struc- 
ture therein may prejudicially affect 
other navigable waters, the power of 


Congress is protective and preventive 
rather than directly regulatory; and 
in the latter case, as between the Fed- 
eral and state governments, we are of 
the opinion that the Power Commis- 
sion has no valid authority to impose 
conditions which in effect give the ul- 
timate right of ownership of hydro- 
electric projects in state waters to the 
United States and thus take it from 
the state. If the United States wishes 
to acquire the property for a proper 
Federal purpose, it must pay just com- 
pensation therefor. Of course, when 
the electric power locally produced is 
transmitted in interstate commerce it 
comes within the proper field of con- 
trol of the Federal government under 
the interstate commerce power, with 
respect to which Congress has recent- 
ly very fully legislated in the Federal 
Power Act of August 26, 1935, 49 
Stat. 853, now codified as Parts 2 and 
3, §§ 824, et seq of 16 USCA. 

It is apparent that the issues of law 
and fact in this case have taken a much 
wider range than the essential contro- 
versy between the Commission and 
the company. There is obviously no 
real dispute between the parties as to 
the construction of the dam itself as 
affecting navigation. The plans for 
the structure have been approved from 
the standpoint of navigation ; and with 
respect to possible effect on navigation 
from operations of the dam, the com- 
pany expressed its willingness to ac- 
cept a license which subjected it to all 
proper conditions affecting navigation. 
Whether the company operates a dam 





122The Water Power Act was held consti- 
tutional as an act for improvement of naviga- 
tion in Alabama Power Co. v. Gulf Power Co. 
(1922) 283 Fed. 606; and in Missouri ex rel. 
and to Use of Camden v. Union Electric Light 
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& P. Co. (1930) 42 F(2d) 692; see also Ford 
& Son v. Little Falls Fibre Co. (1930) 280 
US 369, 74 L ed 483, 50 S Ct 140; United 
States v. Central Stockholders’ Corp. (1930) 
43 F(2d) 977. 
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under a license with such conditions or 
without a license is of no great im- 
portance with respect to the actual op- 
eration of the dam because, as a mat- 
ter of law, it must be operated with 
due observance of the rights of other 
riparian owners on the stream, and 
also in a way that will not prejudice 
navigable capacity of other down- 
stream waters; and if the company 
fails at any time in its duties in this 
respect, the government as well as 
other riparian owners would be clearly 
entitled to appropriate injunctive re- 
lief. The only dispute between the 


parties was as to the power of the Com- 
mission to insist on financial and eco- 
nomic conditions which had no rela- 
tion to navigation. 

[25] In these circumstances the 
court is asked to issue an injunction 
on the theory of protecting a naviga- 


tion which the action of the govern- 
ment clearly shows needs no such pro- 
tection. It appears the dam is now 
nearing completion. The alternative 
prayer of the bill is for a mandatory 
injunction to require the removal of 
the dam, which is obviously not really 
desired by anybody. The only practi- 
cal effect of the issuance of the injunc- 
tion at this time would be to force the 
defendant company, in lieu of removal 
of the dam, to accept a license with 
conditions as to property rights which, 
under the facts of the case, are prop- 
erly subject to the regulatory laws of 
the state and not of the Federal gov- 
ernment. The issuance of an injunc- 
tion by a court of equity is an extraor- 
dinary remedy which should not be 
granted when, under all the circum- 
stances of the case, it would seem in- 
equitable to do so. 


We conclude, therefore, that the 
judgment in this case must be 
Affirmed. 


PaRKER, C. J., dissenting: This suit 
was instituted by the United States 
under the provisions of the Rivers and 
Harbors Act and the Federal Power 
Act, to enjoin the erection and opera. 
tion of a power dam in New river near 
Radford, Virginia, otherwise than un- 
der a license from the Federal Power 
Commission. The defendant is con- 
structing at the site mentioned one of 
the 30 water-power plants in this 
country of exceeding 100,000 horse- 
power. In 1925, the New River De- 
velopment Company, the predecessor 
of defendant, filed with the Commis- 
sion “declaration of intention” to con- 
struct the dam, pursuant to § 23 of 
the Federal Water Power Act (16 
USCA 817). In 1926, defendant, 
having acquired the property of the 
New River Development Company 
and taken an assignment of the “‘decla- 
ration of intention,” applied to the 
Commission for a license under the 
act authorizing the construction of the 
project. In 1927, the Commission, 
having made an investigation, found 
that New river in the part involved 
was not “navigable waters” within the 
definition of the Water Power Act, 
but that “the interests of interstate 
or foreign commerce” would be af- 
fected by the construction, and there- 
upon tendered defendant a standard or 
major form license in accordance with 
the provisions of the act (16 USCA 
803). This license defendant refused 
to accept. In 1930, defendant re- 
quested the Commission to reconsider 
its action taken in 1927 and to disclaim 
jurisdiction over the proposed develop- 
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ment or, alternatively, to issue a 
“minor part” license pursuant to § 10 
(i) of the act. In 1931, this request 
of defendant was denied, a standard 
form license was tendered and it was 
ordered that defendant not proceed 
with construction until it should have 
received and accepted such license. In 
1932, the Commission reéxamined the 
question of the navigability of New 
river and found it to be navigable 
from Wilson’s creek north, which in- 
cludes the site of the proposed dam. 

Defendant sued the members of the 
Commission to enjoin the enforcement 
of the provisions of the Water Power 
Act with respect to the project, but 
we held that the district court was 
without jurisdiction to entertain that 
suit. Appalachian Electric Power Co. 
v. Smith (1933) 67 F(2d) 451. De- 
fendant then began the construction 
of the dam and this suit was insti- 
tuted by the United States to enjoin 
its construction or operation without 
the acceptance of the license which 
the Power Commission had tendered. 
The court below held that the New 
river was not navigable; that the erec- 
tion and operation of the dam would 
not impair the navigable capacity of 
other waters; and that, even if the 
latter were not the case, no license is 
required under the act for the erection 
of a dam in waters which are not navi- 
gable. The bill of complaint was ac- 
cordingly dismissed; and the United 
States has appealed. 

There has been much argument as 
to the proper interpretation of the 
Federal Power Act as to construction 
of this character; but I think that 
the meaning of the act is clear. Prior 
to the passage of the act, the Rivers 
and Harbors Acts of ‘890 and 1899, 
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26 Stat. 454 and 30 Stat. 1151 (33 
USCA 401 et seq.) forbade the con- 
struction, without the consent of Con- 
gress, of any bridge, dam, etc., in any 
navigable water of the United States 
or the creation of any obstruction to 
the navigable capacity of the waters 
of the United States. In United 
States v. Rio Grande Dam & Irrig. 
Co. (1899) 174 US 690, 43 L ed 
1136, 19 S Ct 770, it was held that 
the construction of a dam in a non- 
navigable portion of a river which 
would interfere with the navigable ca- 
pacity of the navigable portion was 
forbidden by this legislation and that 
for that reason the construction of 
such a dam would be enjoined in a 
suit by the United States. One of the 
purposes of the Federal Water Pow- 
er Act of 1920, as amended by the 
Federal Power Act of 1935, was to 
clothe the Federal Power Commission 
with authority to grant licenses for 
the construction of dams which could 
not be constructed under existing 
law without the authority of Congress. 
As to dams in navigable waters, au- 
thority was granted by § 4(d) of 
the act. There still remained, how- 
ever, the obstruction to navigable ca- 
pacity which might arise from con- 
struction in nonnavigable streams, and 
which was forbidden by § 10 of the 
Rivers and Harbors Act; and to take 
care of this situation the following 
provision was inserted in § 23 of the 
Act of 1920, viz.: 

“That any person, association, cor- 
poration, state, or municipality intend- 
ing to construct a dam or other 
project works across, along, over, or 
in any stream or part thereof, other 
than those defined herein as navigable 
waters, and over which Congress has 
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jurisdiction under its authority to 
regulate commerce beween foreign 
nations and among the several states, 
may in their discretion file declaration 
of such intention with the Commis- 
sion, whereupon the Commission shall 
cause immediate investigation of such 
proposed construction to be made, and 
if upon investigation it shall find that 
the interests of interstate or foreign 
commerce would be affected by such 
proposed construction, such person, 
association, corporation, state, or mu- 
nicipality shall not proceed with such 
construction until it shall have ap- 
plied for and shall have received a 
license under the provisions of this 
chapter. If the Commission shall not 
so find, and if no public lands or 


reservations are affected, permission . 


is hereby granted to construct such 
dam or other project works in such 
stream upon compliance with state 
laws.” 

The purpose of this was to give any 
person about to construct a dam or 
other project in a nonnavigable stream 
opportunity to have determined, in ad- 
vance of construction, the question as 
to whether such project would affect 
the interests of interstate or foreign 
commerce. If so, a license would be 
granted, as in the case of a project 
constructed in navigable waters. If 
not, the project might be constructed 
without license. As the power of the 
United States to forbid such construc- 
tion in any case arises from the power 
to prevent the obstruction of navi- 
gable waters which are highways of 
commerce, the finding that the in- 
terests of interstate or foreign com- 
merce will or will not be affected 
necessarily means that the structure 
will or will not impair the navigable 


capacity of any navigable waters jp 
such way as to affect such commerce 
The impairment of a theoretical nayj. 
gable capacity would not constitute , 
basis for requiring a license if the jp. 
terests of commerce were not affected: 
but the interests of commerce would 
be affected within the meaning of the 
act if there were an impairment of 
navigable capacity which would affect 
commerce. The amendment of this 
section made by the act of 1935, in. 
stead of leaving the declaration of in- 
tention optional, requires that it be 
filed in all cases where the construc. 
tion, while in a nonnavigable stream, 
will affect the interests of interstate 
or foreign commerce by its effect on 
the navigability of other waters. One 
proposing a construction which will 
have no such effect does not, of course, 
come within the provisions of the act. 

Three questions, therefore, arise 
for our consideration upon the ap- 
peal: (1) whether New river at the 
site of the proposed construction is a 
navigable stream; (2) if not, whether 
the proposed construction will affect 
the navigability of waters of the 
United States which are navigable; 
and (3) whether, in either case, the 
requirement of the license tendered 
the defendant is within the power of 
Congress. I think that all of these 
questions should be answered in the 
affirmative. 


The Navigability of New River 


In considering the navigability of 
New river, we may disregard the por- - 
tions above Allisonia, Virginia, and 
below Hinton, W. Va.; and, as to 
these portions, it may be assumed that 


the stream is nonnavigable. I think, 
however, that the 110-mile stretch ex- 
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tending across the Appalachian Pla- 
teat from Allisonia to Hinton is 
clearly shown to be navigable. The 
26-mile stretch above Hinton to 
Wylie’s Falls, Va., and the 25-mile 
stretch above Radford are unques- 
tionably navigable and were so found 
by the court below. They were im- 
proved for purposes of navigation by 
the Federal government in the 1880's; 
and the evidence shows that they were 
used for purposes of navigation be- 
fore as well as after these improve- 
ments were made. The intervening 
stretch between Wylie’s Falls and 
Radford was not used to the same 
extent; but the evidence shows that 
substantial use was made of it and 
the conclusion is justified that it was 
not used to a greater extent because 
it was paralleled by a railway which 
furnished a more desirable means of 
transportation. The stretches above 
Hinton and above Radford were used 
as means of transportation to the rail- 
ways at those points; but after the 
Cripple creek branch of the N. & W. 
Railway was built in the 80’s parallel- 
ing the river above Radford, it took 
the traffic from the river, and even 
this stretch, which had been improved 
by the government, was used but 
little. 

The river throughout this 110-mile 
stretch has an abundance of water. 
The average stream flow at the site 
of defendant’s project a few miles 
above Radford is 3,211 cubic feet 
per second and the drainage area of 
the river at this point is 2,400 square 
miles. River vessels can navigate in 
water having a rate of flow of 5 or 
6 miles per hour, whereas the rate 
of flow of this river is one mile per 
hour in the pool water and not ex- 
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ceeding the maximum of 4.4 miles 
per hour in the channels of the falls 
or rapids. It is true of the unim- 
proved portion of the river that be- 
tween Radford and Wylie’s Shoals, 
as it is of the improved portions, that 
85 per cent of the distance consists 
of pools of a navigable depth of sev- 
eral feet, whereas the rapids or shoals 
which account for the remainder of 
the distance are traversed by natural 
channels, having a minimum depth 
of approximately 2 feet even in low 
water. These channels have been 
deepened and widened in the stretches 
above Hinton and Radford to which 
we have referred. The average slope 
of the river is approximately 4 feet 
per mile throughout this entire dis- 
tance and is no greater in the unim- 
proved portion than in the portions 
that have been improved. There are 
a number of shoals; but the per- 
centage of shoal water is no greater 
and the obstruction no more formid- 
able between Radford and Wylie’s 
Shoals than in the portions of the 
river which were improved and which 
were held navigable by the court be- 
low. So far as the natural condition 
of the river is concerned, therefore, 
I can see no difference in navigabil- 
ity between the portion between Rad- 
ford and Wylie’s Shoals and the 
stretches above Hinton and Radford. 

There can be no question as to the 
substantial character of the com- 
merce which was carried down the 
river over the stretches above Rad- 
ford and Hinton. The boats used 
in this commerce were bateaux or 
keel boats having an average length 
of 60 feet, a width of 6 to 8 feet, and 
a draft of 2 feet, and capable of 
carrying a load of 20,000 to 27,000 
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pounds. There were 17 of these keel 
boats operating at one time above 
Hinton and 8 above Radford. Lum- 
ber and staves in large quantities 
were carried down the river for ship- 
ment by rail at Hinton and pig iron 
for shipment at Radford. Operation 
of steamboats was attempted, but was 
not successful. As to the intervening 
stretch, there is abundant evidence of 
operation of keel boats on it before 
the building of the railroad from 
Glen Lyn to Radford. The witness 
Anderson testified to moving his 
father’s household goods down the 
river from Eggleston Springs to 
True in 1879. The witness Collins 
testified to trips with his father down 
the river from Radford to Hinton 
and of stops on the trips at the 
Narrows and at Crump’s Bottom, 
also that he had seen crossties and 


staves brought by boat from the Nar- 
rows to Hinton, and that he had 
rafted timber and logs down the riv- 
er. The witness Dickenson testified 
as to supplies being carried up the 
river by boat from Hinton to Shu- 
mate’s Falls and thence by wagon 


to Glenlyn. The witness Flannagan 
testified that the keel boats plied up 
and down the river from Hinton to 
Allisonia. The witness Helvey tes- 
tified to grain being carried by boat 
up the river from the horseshoe to 
Radford and of the use of boats in 
the river. The witness Hoover tes- 
tified to shipping supplies by boat 
from Hinton to the camp of the rail- 
road contractors at East river or Glen- 
lyn. The witness Linkous, when a 
boy and living at Pepper tunnel be- 
low Radford, had seen boats going 
up and down the river operated by 
former slaves whose names he re- 


membered. He remembered alg 
selling eggs to the boatmen and thei; 
custom of blowing a bugle as they 
passed. The witness Martin who 
lived at Eggleston testified to work. 
ing in a boat on the river and carry. 
ing it up the river to Radford and 
selling it. The witness Price who 
lived near Tom’s creek when a boy 
saw boats going up and down the 
river loaded with coal, corn, wheat, 
crated chickens, hogs, and produce of 
all sorts. 

The witness Skeen, a Confederate 
veteran, testified that while camped 
at the Narrows he saw boats going 
up and down the river, bringing pro- 
visions to the commissary at the Nar- 
rows. The witness Snidow who 
lived at Pembroke 6 miles below 
Eggleston testified to seeing the boats 
operating on the river during the 
Civil War, and of the management of 
the boats by a Captain Burke, and of 
how the boats, 4 or 6 in number, were 
loaded with grain and sent down the 
river. The witness Snodgrass who 
lived at Eggleston saw boats operated 
in the river and saw them bring sup- 
plies down the river to the railroad 
contractors. The witness Snyder 
saw boats operated between Radford, 
Eggleston, and the Narrows during 
the Civil War loaded with supplies 
for the soldiers. He testified also 
that after the War his father oper- 
ated a boat, going as far down the 
river as Hinton. The witness Webb 
who lived at the Horse Show on New 
river saw boats going up and down 
the river and heard the boatmen say 
that they went as far as Hinton. He 
testified that for several years after 
the Civil War the barges were op- 
erated by hired hands and hauled 


31 P.U.R.(N.S.) 108 





U 
wheat 
Colerr 
six 0! 
ferry 
ness | 
by ra 
Narre 
Medl 
batea 
Merc 
to F 
from 
bring 
and 
good 
witn 
gove 
gage 
ford 
they 
testi 
fron 
men 
he 1 
sixt 
spri 
Glet 
whi 
pros 
nea 
M. 


rive 


UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


wheat and lumber. The witness 
Coleman operated a steamboat for 
six or seven months from Pepper’s 
ferry to Pepper’s tunnel. The wit- 
ness Jones testified to bringing logs 
by raft or loose down the river from 
Narrows to Hinton. The witness 
Medley testified to working in 
bateaux in the river from Hinton to 
Mercer’s salt works and from there 
to Radford, of bringing fertilizer 
from Glenlyn to the salt works, of 
bringing staves from Wylie’s Island, 
and of moving a man’s household 
goods up the river to Radford. The 
witness Owen testified to carrying the 
government boats which had been en- 
gaged in the river work above Rad- 
ford down the river to Hinton where 
they were sold. The witness Peters 
testified to hauling tobacco by boat 
from Glenlyn to Hinton for ship- 
ment by rail. He also testified that 
he worked on the river in boats for 
sixteen or eighteen years, that in the 
spring he would go up the river to 
Glenlyn to get fertilizer, and that 
while the N. & W. R. R. was in 
process of construction he went up 
nearly every week. The witness E. 
M. Smith testified to working on 
river boats for nine years and carry- 
ing groceries and other merchandise 
to Glenlyn and carrying lumber, 
staves, tobacco, and tanbark down 
stream. The witness Weiss testified 
to the operation of one of the keel 
bottom boats by his brother and of 
his hauling staves and other things 
from Glenlyn to Hinton. 

The foregoing testimony is not 
contradicted nor discredited, and I 
do not understand that the district 
judge rejected it. On the contrary he 
accepted it but failed to appraise it 
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properly, saying: “It is not meant to 
say that continuous movement of 
such boats between Hinton and the 
vicinity of Radford was impossible 
or did not occur. There is evidence 
which indicates that it did occur, but 
there is a vagueness about the extent 
to which it occurred and indications 
that such trips were irregular, were 
attended with difficulty and formed 
no appreciable part of any commer- 
cial transportation which took place 
on the river.” To my mind this tes- 
timony establishes beyond question 
not only the navigable capacity of the 
river for the purposes of useful com- 
merce, but also that it was in fact 
navigated and used as a highway of 
commerce. That a considerable por- 
tion of the commerce was interstate 
in character does not admit of doubt; 
but, even if this were not true, the use 
made of the stream shows conclusive- 
ly that it was capable of serving as a 
highway for such commerce between 
Allisonia and Hinton for river boats 
of light draft, such as were undoubt- 
edly in regular use on the river prior 
to the coming of the railroads. 

The fact that Congress has dealt 
with this portion of New river as a 
navigable water of the United States, 
while not conclusive, is a circum- 
stance of great weight to be consid- 
ered by the court. United States v. 
Brewer-Elliott Oil & Gas Co. (1918) 
249 Fed 609, 618. And contempora- 
neous reports made to Congress show 
unquestionably the navigable charac- 
ter of the stream. Thus the report 
of Colonel, then Major, Craighill at- 
tached to the report of the Secretary 
of War in 1873 quotes the following 
from a report made in 1819 by Moore 
and Briggs who made a survey of the 
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river for 54 miles above Hinton un- 
der the auspices of the Board of Pub- 
lic Works of the state of Virginia: 

“This is truly a noble river. Not- 
withstanding it was represented to us 
as being remarkably low, yet it af- 
forded (July, 1819) a. superabun- 
dance of water for every purpose of 
internal navigation. The fall in this 
part of the river, considering the 
mountainous country it passes 
through, is comparatively moderate. 
The principal falls are the Bull Falls, 
McCaniel’s, Anderson’s, Wiley’s, 
Neilley’s, and Peter’s Mountain Falls 
—none of which have been improved 
in the least degree, yet we ascended 
them all with our boat, though in two 
or three instances with considerable 
difficulty, after taking out our bag- 
gage, stores, &c.” 

Colonel Craighill’s report shows 
that keelboat traffic existed on the 
river at that time and recommended 
improvement of the channel for navi- 
gation particularly with reference to 
connection with the intersecting inter- 
state railroads. He states: 

“But little has been done in the 
way of improving the river since the 
time of Moore and Briggs, though an 
effort is said to have been made in 
that direction by the confederate gov- 
ernment during the late war. Mr. 
Hutton states that the keel boats now 
used draw about 12 inches when two- 
thirds loaded. By the construction 
of slight deflectors or dams of rock 
and brush, both of which materials 
abound, the volume of the water may 
be concentrated and the depth over 
the shoals increased from the present 
average of about 12 inches to about 
2 feet, without too much increase of 
velocity of current. Some of the 
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falls, which are almost always verti- 
cal and of an average height of about 
4 feet, could be greatly improved by 
blasting sluices through them, about 
30 feet in width, and of an average 

cs) 
length of 50 feet. It is to be ob. 
served that the falls have in many 
cases natural chutes or  sluices 
through them, susceptible, also, of 
such improvement as that just indi- 
cated. 

“What has been said above refers 
to a keelboat navigation, but the pres- 
sure for the improvement of this 
river is increased by the development 
of the railroads which intersect it and 
afford the means of rapid transport 
east and west for the commodities to 
be procured along and near the stream. 
There is a demand for the steam 
navigation.” 

The Hutton report attached to the 
report of Colonel Craighill contains 
a mile-by-mile description of the 
character of the stream from the 
Lead Mines to Hinton, a distance of 
128 miles, and refers in the follow- 
ing terms to the commerce on the 
river and the extent of the improve- 
ment contemplated : 

“The present system of transporta- 
tion on this portion of the river is 
by keel boats which carry from two to 
three tons, and are rowed or floated 
down the river and poled up. An 
expenditure of $100,000 would 
greatly ameliorate the condition of 
the river for this trade, and enable 
the trips to be made with so much 
more certainty as to induce a con- 
siderable increase of trade.” 

The report of the chief of engineers 
for the year 1877 showed the exist- 
ence of keel-boat traffic, and that its 
improvement above Radford (New 
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river bridge) was for the purpose of 
facilitating traffic connecting with the 
interstate railroad which crossed the 
river at that point. The report 
states : 

“The first appropriation for the 
work was $15,000, August 14, 1876; 
but it was not made available until 
May, 1877. As this appropriation 
was insufficient for a general im- 
provement, it seemed necessary to con- 
fine what should be done at present to 
a limited portion of the river, and to 
that scheme which involved the least 
expense, viz., for the keel boats now 
in use, it being the understanding that 
what is first done in the smaller im- 
provement should be arranged with a 
view to its utilization and adaptation 
some future day, when the means pro- 
vided shall suffice to enter upon the 
improvement of the river for light 
steamboats. 

“Tt seemed also expedient that the 
first portions of the river treated 
should be in the vicinity of New river 
bridge, in order to facilitate com- 
munication of at least a portion of 
the country through which the river 
flows with an existing outlet east and 
west—the Virginia and Tennessee 
Railroad—which is itself in connec- 
tion with the whole system of rail and 
water intercommunication of the coun- 
try.” (Italics supplied. ) 

The report of the chief of en- 
gineers for the year 1880 contains the 
following statement : 

“In August, 1878, it was decided 
to commence work at once on the sec- 
tion of the river immediately above 
the mouth of Greenbrier, at Hinton, 
in West Virginia, as the indications 
of immediate usefulness of the im- 
proved river in that section seemed 
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greater than in the section worked over 
by Captain Cuyler. The operations 
near Hinton were placed under the 
supervision of Mr. A. M. Scott, and 
vigorously continued until near the end 
of November, 1878. The work was re- 
sumed in June, 1879, under Colonel 
William Proctor Smith. The reports 
of Mr. Scott and Colonel Smith in the 
annual report for 1879, and hereto 
appended, give the detailed history of 
the progress made up to June 30, 
1880. A steamboat has been built at 
Hinton and runs on the river, taking 
advantage of the improvement as high 
as it has been carried above that point, 
about 15 miles. The bateaux have 
much greater ease in navigation and 
can carry larger loads.” 

The work done by the government 
was in three divisions; the Lower or 
Greenbrier division, extending 864 
miles from Hinton to Radford, the 
Middle or New river bridge division 
extending 43 miles above Radford, 
and the Upper or Lead Mines division, 
extending for 62 miles. The last- 
named division was far above the sec- 
tion of the river with which we are 
dealing and was the section referred to 
in the Craighill report recommending 
abandonment of the work and quoted 
by the court below. The reports 
show that on the lower and middle di- 
visions there was substantial traffic, 
which was increased as a result of the 
work done. The following statement 
is contained in a report of 1881: 

“On the lower division there are 
thirteen keel boats and a small side- 
wheel steamboat, 75 feet long, 10 feet 
wide, and 3 feet deep, with another 
100 feet long and 15 feet wide being 
built. Four of the keel boats run up 
to Shumate’s Falls, 28 miles, carrying 
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supplies to the New and East River 
Railroads. 

“On the middle division there are 
eight keel boats and parties are about 
to build a small tugboat and a light- 
draught steamboat to carry ores down 
to New river bridge. 

“The tables following show that of 
the freight shipped from the stations 
on the Chesapeake and Ohio Railway, 
which are outlets to the river on the 
lower division, 70 per cent is from 
New river, an increase over 1880 of 
364 per cent. 

“The shipments from the various 
stations on the Norfolk and Western 
railroads show an increase of 33 per 
cent. The shipments by river to New 
River Bridge Station began too late 
in December for any freight to be sent 
by rail.” 

The following is in a report of 
1883: 

“It has hardly been practicable to 
accomplish at any one of the very many 
points needing improvement all that 
has been desirable, but the worst 
places have been worked upon to the 
greatest extent, and efforts thus been 
made to increase the available navi- 
gability of the river over as long 
stretches as possible, and to increase 
the facilities for access of the greatest 
number to the railroads touching the 
river, and thus connecting with the 
eastern and western markets districts 
otherwise much isolated and hitherto 
dependent on teaming to railroad sta- 
tions over long and bad roads. 

“Should work be resumed, it will be 
found difficult to collect and organize 
as efficient a force as that which has 
been disbanded and necessarily scat- 
tered. To replace such a machine 
takes time and money. 
31 P.U.R.(N.S.) 


“The number of large boats on the 
river for carrying freight has ip. 
creased to twenty-five. The following 
important facts are taken from the re. 
port of the superintending engineer: 

“Of the freight sent from Hinton in 
1882, 95 per cent came from New 
river, an increase over 1881 of 46 per 
cent. 

“Of the freight received at Hinton 
in 1882, 43 per cent went up the river; 
243 per cent increase on shipments 
from Hinton in 1882 over 1881; 9 per 
cent increase on freight received at 
Hinton in 1882 over 1881. 

“The navigation of the river not 
being continuous as yet, it is practical- 
ly a feeder to the railroads which 
cross it and run along portions of it. 
It has also been of much use in carry- 
ing materials and supplies to the rail- 
roads while in process of construction 
near it. It is probable that when the 
river is fully improved boats will 
transport one-third of the products of 
the fine agricultural country through 
which it flows, and seven-eighths of 
those of the mines, exclusive of coal.” 

To the report of the Secretary of 
War made in 1913 is appended a re- 
port of the district engineer who in- 
vestigated the feasibility of further 
improvement of the river, containing 
the following statement : 

“Above Glenlyn the river is paral- 
lel most of the way by two railroads, 
and there is no river commerce. From 
Hinton to Glenlyn, a distance of 30 
miles, there is some commerce, con- 
sisting of lumber, staves, sand, gravel, 
and also some grain, hay, farm prod- 
ucts, and miscellaneous merchandise. 
No statistics are on hand, but I am 
informed that the commerce at Hinton 
amounts to about two railroad car 


112 





UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


loads per day, and, as Hinton is the 
only town on this 30-mile section, this 
is some measure of its amount. This 
estimate of two car loads a day is 
thought to be excessive and is be- 
lieved to be true only at times. In 
1883 there were about 17 keel boats 
in this traffic, and there are said to be 
10 or 12 such boats now on the river. 
These keel boats, as they are called, are 
the popular boats for this traffic, hav- 
ing an average length of 60 feet, width 
of 6 to 8 feet, and carrying 20,000 to 
27,000 pounds. Their draft is gen- 
erally about 2 feet. The commerce is 
altogether local. During the winter 
season, from December Ist to April 
Ist, the roads are in poor condition, 
and the inhabitants experience diffi- 
culty in transportation of supplies. 
The section from Glenlyn to Hinton 
lies almost entirely in Summers coun- 
ty, and only traverses about one-half 
of it. Summers county had a popula- 
tion, at the last census, of 18,420. 
Probably no more than 2,000 or 3,000 
people at most are in any way de- 
pendent upon this section of the river. 
The improvement of the river would 
probably cause a small increase in 
commerce, but not a very large one, as 
there is nothing to move.” 

In the light of this evidence I do not 
think that a finding of navigability can 
be avoided. The question is not 
whether modern steamboats are using 
or can use the river, but whether it is 
susceptible of use by any sort of craft 
used for commercial purposes. As 
said by the Supreme Court in United 
States v. Montello (1874) 20 Wall. 
430, 441, 22 L ed 391: 

“It would be a narrow rule to hold 
that in this country, unless a river was 
capable of being navigated by steam 
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or sail vessels, it could not be treated as 
a public highway. The capability of 
use by the public for purposes of trans- 
portation and commerce affords the 
true criterion of the navigability of a 
river, rather than the extent and man- 
ner of that use. If it be capable in its 
natural state of being used for pur- 
poses of commerce, no matter in what 
mode the commerce may be conducted, 
it is navigable in fact, and becomes in 
law a public river or highway. Ves- 
sels of any kind that can float upon the 
water, whether propelled by animal 
power, by the wind, or by the agency 
of steam, are, or may become, the 
mode by which a vast commerce can 
be conducted, and it would be a mis- 
chievous rule that would exclude either 
in determining the navigability of a 
river. It is not, however, as Chief 
Justice Shaw said (Rowe v. Granite- 
Bridge Co. (38 Mass 1838) 21 Pick. 
344) ‘every small creek in which a 
fishing skiff or gunning canoe can be 
made to float at high water which is 
deemed navigable, but, in order to 
give it the character of a navigable 
stream, it must be generally and com- 
monly useful to some purpose of trade 
or agriculture.’ ” 

The fact that shoals and rapids in 
the river made navigation difficult and 
prevented the adoption of modern 
agencies of navigation is not conclu- 
sive of nonnavigability. The same 
situation confronted the court in the 
Montello Case, supra, where the court 
said: 

“The learned judge of the.court be- 
low rested his decision against the 
navigability of the Fox river below the 
De Pere rapids chiefly on the ground 
that there were, before the river was 
improved, obstructions to an unbroken 
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navigation. This is true, and these 
obstructions rendered the navigation 
difficult, and prevented the adoption of 
the modern agencies by which com- 
merce is conducted. But with these 
difficulties in the way commerce was 
successfully carried on, for it is in 
proof that the products of other states 
and countries were taken up the river 
in its natural state from Green Bay 
to Fort Winnebago, and return car- 
goes of lead and furs obtained. And 
the customary mode by which this was 
done was Durham boats. As early as 
May, 1838, a regular line of these boats 
was advertised to run from Green Bay 
to the Wisconsin portage. Doty v. 
Strong, 1 Pinney (Wis.) 313, 316. 
But there were difficulties in the way 
of rapid navigation even with Durham 
boats, and these difficulties are recog- 
nized in the Ordinance of 1787, for 
not only were the ‘navigable waters’ 
declared free, but also the ‘carrying- 
places’ between them, that is, places 
where boats must be partially or whol- 
ly unloaded and their cargoes carried 
on land to a greater or less distance. 
Apart from this, however, the rule 
laid down by the district judge as a 
test of navigability cannot be adopted, 
for it would exclude many of the great 
rivers of the country which were so 
interrupted by rapids as to require ar- 
tificial means to enable them to be 
navigated without break. Indeed, 
there are but few of our fresh-water 
rivers which did not originally present 
serious obstructions to an uninterrupt- 
ed navigation. In some cases, like the 
Fox river, they may be so great while 
they last as to prevent the use of the 
best instrumentalities for carrying on 
commerce, but the vital and essential 
point is whether the natural navigation 
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of the river is such that it affords a 
channel for useful commerce. If this 
be so the river is navigable in fact, al- 
though its navigation may be encom. 
passed with difficulties by reason of 
natural barriers, such as rapids and 
sand-bars.” 

And the fact that the river has been 
used for purposes of commerce estab- 
lishes its navigability, even though its 
use may have been discontinued as a 
result of more improved methods of 
transportation. What was said by the 
Supreme Court in Economy Light 
& P. Co. v. United States (1921) 
256 US 113, 123, 65 L ed 847, 415 
Ct 409, is conclusive of this point, 
The court said: 

“We concur in the opinion of the 
circuit court of appeals that a river 
having actual navigable capacity in its 
natural state and capable of carrying 
commerce among the states, is within 
the power of Congress to preserve for 
purposes of future transportation, 
even though it be not at present used 
for such commerce, and be incapable 
of such use according to present 
methods, either by reason of changed 
conditions or because of artificial ob- 
structions. And we agree that the 
provisions of § 9 of the Act of 1899 
(30 Stat. 1151, Chap. 425, Comp. 
Stat. § 9971, 9 Fed. Stat. Anno. (2d) 
81) apply to such a stream. The act in 
terms applies to ‘any navigable river, 
or other navigable water of the United 
States’; and, without doing violence 
to its manifest purpose, we cannot lim- 
it its prohibition to such navigable 
waters as were, at the time of its pas- 
sage, or now are, actually open for use. 
The Desplaines river, after being of 
practical service as a highway of com- 
merce for a century and a half, fell 
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into disuse, partly through changes in 
the course of trade or methods of 
navigation, or changes in its own con- 
dition, partly as the result of artificial 
obstructions. In consequence, it has 
been out of use for a hundred years; 
but a hundred years is a brief space in 
the life of a nation; improvements in 
the methods of water transportation or 
increased cost in other methods of 
transportation may restore the useful- 
ness of this stream; since it is a natu- 
ral interstate waterway, it is within 
the power of Congress to improve it at 
the public expense; and it is not diff- 
cult to believe that many other streams 
are in like condition and require only 
the exertion of Federal, control to 
make them again important avenues of 
commerce among the states. If they 
are to be abandoned, it is for Congress, 
not the courts, so to declare. The 
policy of Congress is clearly evidenced 
in the Act of 1899, and, in the present 
case at least, nothing remains but to 
give effect to it.” 

Certainly the New river between 
Allisonia, Va., and Hinton, W. Va., 
is as clearly navigable as was the Fox 
river held navigable in The Montello 
Case, supra, or the Desplaines river 
held navigable in Economy Light 
& P. Co. v. United States, supra, or 
the sections of the Green, Grand, and 
Colorado rivers, held navigable in 
United States v. Utah (1931) 283 
US 64, 75 L ed 844, 51 S Ct 438, or 
the Tennessee river at the site of the 
Wilson dam, held navigable in Ash- 
wander v. Tennessee Valley Authority 
(1936) 297 US 288, 328, 80 L ed 
688, 56 S Ct 466. In the case last 
cited the court adverted to obstruc- 
tions at various points because of 
“shoals, reefs, and rapids” and to the 
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fact that in its present condition the 
river was not adequately improved for 
commercial navigation and the traffic 
on it was small, but held it navigable 
nevertheless. Little light is thrown on 
the case by the decisions in Leovy v. 
United States (1900) 177 US 621, 
44 L ed 914, 20 S Ct 797, or United 
States v. Doughton (1933) 62 F(2d) 
936. In the first of these cases, the 
Supreme Court dealt with Red Pass, 
a crevasse caused by the overflow of 
water from the Mississippi, upon 
which no commerce of any sort had 
ever been conducted. In the second, 
this court dealt with Wilkerson’s 
creek as to which the same situation 
existed. 

But there is another and equally 
valid reason why the New river must 
be held a navigable water of the Unit- 
ed States at the site of the proposed 
dam. Whatever may be found as to 
other portions of the river, there can 
be no question that the dam is located 
on a portion which is navigable, which 
has been improved for navigation by 
the Federal government, and which 
has been used as a highway for inter- 
state commerce through connection 
with the interstate railway which 
crosses the river at Radford. Wheth- 
er this navigable stretch of the river 
extends into another state or not, 
therefore, it furnishes in connection 
with the railroad a highway of inter- 
state commerce, has been used for that 
purpose, and is a water of the United 
States subject to the control of Con- 
gress for that reason. In the Daniel 
Ball Case (1871) 10 Wall. 557, 19 L 
ed 999, the navigation laws were ap- 
plied to a steamboat operating on the 
Grand river entirely within the state 
of Michigan. It was contended that 
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the vessel was not subject to the navi- 
gation laws even though operated upon 
a navigable river of the United States, 
because she did not carry merchandise 
beyond the boundaries of the state and 
was not operated in connection with 
any line of vessels or railway. It was 
held, however, that the vessel was sub- 
ject to the control of Congress, be- 
cause the articles that she carried were 
moving in an interstate journey. The 
court said: 

“In this case it is admitted that the 
steamer was engaged in shipping and 
transporting down Grand river, goods 
destined and marked for other states 
than Michigan, and in receiving and 
transporting up the river goods 
brought within the state from without 
its limits; but inasmuch as her agency 
in the transportation was entirely 
within the limits of the state, and she 
did not run in connection with, or in 
continuation of, any line of vessels or 
railway leading to other states, it is 
contended that she was engaged en- 
tirely in domestic commerce. But this 
conclusion does not follow. So far 
as she was employed in transporting 
goods destined for other states, or 
goods brought from without the lim- 
its of Michigan and destined to places 
within that state, she was engaged in 
commerce between the states, and how- 
ever limited that commerce may have 
been, she was, so far as it went, sub- 
ject to the legislation of Congress. 
She was employed as an instrument of 
that commerce; for whenever a com- 
modity has begun to move as an article 
of trade from one state to another, 
commerce in that commodity between 
the states has commenced. The fact 
that several different and independent 
agencies are employed in transporting 
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the commodity, some acting entirely 
in one state, and some acting through 
two or more states, does in no respect 
affect the character of the transaction, 
To the extent in which each agency 
acts in that transportation, it is sub- 
ject to the regulation of Congress,” 

It is the movement of commerce in- 
terstate which makes the commerce 
clause of the Constitution applicable, 
Any instrumentality of such commerce 
is subject to the control of Congress: 
and a body of water, even though en- 
tirely within the limits of a state, falls 
within the principle if interstate com- 
merce moves over it. Here the stretch 
of the river for 25 miles above Rad- 
ford furnished a highway for such 
commerce. Congress recognized the 
fact and expended money in its im- 
provement. And Congress has done 
nothing to surrender the control 
which it thus saw fit to exercise. 

I am familiar with the statement 
of the rule as to navigability which 
contains the expression that “they 
constitute navigable waters of the 
United States when they form 
in their ordinary condition by them- 
selves, or by uniting with other waters, 
a continued highway over which com- 
merce is or may be carried on with 
other states or foreign countries in 
the customary modes in which such 
commerce is conducted by water.” I 
do not think, however, that this state- 
ment was intended to limit the power 
of Congress over a stream which is 
in fact a highway of interstate com- 
merce moving partly by rail. 
can be no question as to the power 
of Congress over an intrastate rail- 
road over which interstate commerce 
moves. Colorado v. United States 
(1926) 271 US 153, 70 L ed 878, 46 


116 





There ~ 


UNITED STATES v. APPALACHIAN ELECTRIC POWER CO. 


S Ct 452. And there can be no dif- 
ference in principle with respect to a 
stretch of water wholly within a state 
which serves as a highway for inter- 
state commerce. A different question 
would be presented if an intrastate 
stretch of water capable of use in in- 
terstate commerce had never been used 
for that purpose. Here, however, the 
waterway has been used in connection 
with a railway as a highway of inter- 
state commerce and to that end has 
been improved by Congress through 
expenditure of moneys of the United 
States. 


The Effect of Navigation 


The power project of defendant is 
one of the larger projects of the coun- 
try. The dam is 110 feet high, with 
a draw down of 27 feet, and the ma- 
chinery has capacity for utilizing a 
flow of 9,000 cubic feet of water per 
second, or approximately three times 
the average flow of the stream. Peak 
load or near peak load operation is 
contemplated, i. e., the water will be 
permitted to flow through the turbines 
for only a part of each twenty-four 
hours to take care of the higher de- 
mand for electricity which exists for 
only part of the day. This necessarily 
means that the flow of the stream will 
be almost entirely shut off for a por- 
tion of the day and the volume of 
water released will be greatly in ex- 
cess of normal stream flow while the 
turbines are operating. This will 
cause waves in the stream below the 
dam which will persist far down the 
river and will even cause the rise and 
fall of the Kanawha at the head of 
navigation on that river. In dry 
weather when the flow is low, it will 
be possible to shut off the stream flow 
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for long periods and affect the navi- 
gability to a marked degree. 

The question as to whether the op- 
eration of the dam will affect the navi- 
gable capacity of an interstate stream, 
disregarding the navigable capacity at 
the dam site, is easily disposed of if 
regard be had to the interstate stretch 
of the river between Glenlyn, Va., 
of Wylie’s Falls, Va., and Hinton, W. 
Va. That this stretch of the river is 
navigable does not seem to me to ad- 
mit of doubt. Millions of feet of lum- 
ber and staves were transported over 
it, and it was improved by the Fed- 
eral government. The improvement 
extended from Hinton, W. Va., to be- 
yond the Virginia line at Wylie’s Falls. 
That there was commerce on the 
river as far up as Glenlyn is proven 
beyond all reasonable doubt and is 
referred to in the government reports. 
Whatever may be the effect of the 
operation of the dam on the Kanawha, 
there can be no question that it will 
affect the navigability of New river 
from Glenlyn to Hinton. Counsel 
for defendant admit this but contend 
that the stretch of the river is not 
navigable. As stated, however, I 
think that the showing as to its navi- 
gability is beyond question. 

And I think that we must consider 
the effect which the operation of the 
dam might have upon the navigability 
of the Kanawha. It is said that this 
need not be considered because of the 
rectifying effects of the dams farther 
down stream and of the Bluestone 
flood control project, the construction 
of which is virtually assured. The 
power of Congress to control the con- 


.struction of a dam which may affect 


the navigation of a stream is not affect- 
ed by the existence of dams lower 
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down stream, for these might be re- 
moved. The servitude in the interest 
of navigation must be determined by 
consideration of the stream in its natu- 
ral condition. United States v. Cress 
(1917) 243 US 316, 61 L ed 746, 
37 S Ct 380. A corollary of this is 
that the power of Congress to con- 
trol stream flow of navigable streams 
is not impaired as the result of con- 
struction which may render the exer- 
cise of the power unnecessary. It is 
argued, also, that it would not be wise 
from the standpoint of its own in- 
terests for defendant to operate its 
dam in such way as to interfere with 
the navigable capacity of the streams 
below ; but the fact that the structure 
is of such character that it is capable 
of being operated so as to affect navi- 
gation brings it within the regulatory 
power of Congress. It is clear that, 
in such case, the government need not 
depend upon the wisdom or public 
spirit of private persons to protect the 
interests of navigation but may itself 
take action which will guarantee their 
protection. 

But more important than any of the 
other effects which the construction 
and operation of the dam will have on 
the navigability of navigable waters 
is the effect that it will have upon 
navigation in the Ohio river as a re- 
sult of effecting means of controlling 
flood waters in the Kanawha. One 
of the most important enterprises of 
the Federal government is flood con- 
trol in the Ohio. While this is im- 
portant from the standpoint of pro- 
tecting navigation in the Ohio, and 
while Federal power in the premises 
is based upon this consideration, its im- 
portance to the people of the United 
States far transcends the mere mat- 


ter of navigation in view of the tre. 
mendous loss of life and property 
which these floods entail. To ade. 
quately control the floods, the Federa| 
government must provide for flood 
control in the various tributaries of 
the Ohio; and control is nowhere more 
important than in the New and Kana. 
wha rivers, which pour into the Ohio 
waters from a large portion of the 
mountainous section of Virginia and 
West Virginia. It appears from the 
record that the New river furnishes at 
ordinary times nearly one-fourth of 
the stream flow of the Ohio below the 
mouth of the Kanawha; and, in rainy 
season flood waters from the moun- 
tains pour down New river through 
the Kanawha and into the Ohio in tre- 
mendous volume. To aid in the con- 
trol of these flood waters, dams in the 
New river are imperative; and the 
Bluestone project near Hinton is be- 
ing undertaken primarily as a means 
of flood control. Other dams above 
Bluestone, if properly constructed and 
operated, will aid in flood control and 
will affect navigation in the Ohio in 
that way. 

It is argued that the dam of defend- 
ant can be of aid in flood control, and 
this is no doubt true; but the argu- 
ment concedes that the construction 
and operation of the dam will affect 
navigation since it will affect flood 
control. Whether the effect will be 
favorable or not depends upon how 
the dam is operated. In the operation 
of flood control dams, the object is to 
keep the pond as low as possible at all 
times so as to provide readily available 
storage for flood waters when they 
come. In the operation of power 
dams, the object is to keep the pond as 
nearly full as possible at all times so as 
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to have maximum power available. It 
is clear, therefore, that the construc- 
tion and operation of power dams can 
vitally affect flood control in the river ; 
and that, when the construction of 
such dams is permitted in a river 
where flood control is as important as 
it is in New river, they should be sub- 
ject to the control of the Federal gov- 
ernment so that they can be operated 
in connection with the purely flood 
control dams, as a unitary system. 


The Power of Congress to Requre 
the License 


In the Power Act, Congress sub- 
stituted administrative for direct leg- 
islative and judicial control, i. e., in- 
stead of forbidding absolutely the 
construction of dams in navigable 
waters or dams which would affect the 
navigable capacity of navigable waters, 
it set up an administrative tribunal 
and authorized it to license the con- 
struction of such dams when found to 
be in the public interest. There can 
be no question as to the power of Con- 
gress to prohibit absolutely the con- 
struction or operation of dams which 
will interfere with navigation in a 
navigable stream whether the dam it- 
self be located in a stream which is 
navigable or nonnavigable. United 
States v. Rio Grande Dam & Irrig. Co. 
(1899) 174 US 690, 43 L ed 1136, 
19S Ct 770. The existence of private 
rights is no more an impediment to the 
exercise of Federal power in the one 
case than in the other; for, in either 
case, private rights are held subject to 
the paramount power of Congress to 
protect the public interest in inter- 
state commerce, by forbidding any 
construction that would interfere 
therewith. Nor does this involve in- 
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fringement of the rights of the states 
protected by the Tenth Amendment to 
the Constitution. As said by the Su- 
preme Court in the Rio Grande Case, 
supra, at pp. 703, 708, of 174 US, 
where rights were asserted under a 
law of New Mexico to divert waters 
of the Rio Grande in the nonnavigable 
section of the river: 

“Although this power of changing 
the common-law rule as to streams 
within its dominion undoubtedly be- 
longs in each state, yet two limitations 
must be recognized : Second, 
that it is limited by the superior power 
of the general government to secure 
the uninterrupted navigability of all 
navigable streams within the limits of 
the United States. In other words, 
the jurisdiction of the general govern- 
ment over interstate commerce and its 
natural highways vests in that govern- 
ment the right to take all needed 
measures to preserve the navigability 
of the navigable water courses of the 
country even against any state action. 


“Tt is urged that the true construc- 
tion of this act limits its applicability 
to obstructions in the navigable por- 
tion of a navigable stream, and that 
as it appears that although the Rio 
Grande may be navigable for a certain 
distance above its mouth, it is not navi- 
gable in the territory of New Mexico, 
this statute has no applicability. The 
language is general, and must be given 
full scope. It is not a prohibition of 
any obstruction to the navigation, but 
any obstruction to the navigable ca- 
pacity, and anything, wherever done 
or however done, within the limits of 
the jurisdiction of the United States 


‘which tends to destroy the navigable 


capacity of one of the navigable wa- 
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ters of the United States, is within 
the terms of the prohibition. Evi- 
dently Congress, perceiving that the 
time had come when the growing in- 
terests of commerce required that the 
navigable waters of the United States 
should be subjected to the direct con- 
trol of the national government, and 
that nothing should be done by any 
state tending to destroy that naviga- 
bility without the explicit assent of the 
national government, enacted the stat- 
ute in question. And it would be to 
improperly ignore the scope of this 
language to limit it to the acts done 
within the very limits of navigation of 
a navigable stream.” 

But the power of Congress is not 
limited to prohibition of obstructions 
to interstate commerce. Possessing 
full power of control in the premises, 
it may intrust to an administrative 
agency the regulation and licensing of 


structures which it has the power to 


prohibit. And I see no objection to 
exacting as a condition of the licenses 
granted a requirement as to the rates to 
be charged for electric power to be 
manufactured by the licensees or an 
option on the part of the government 
to purchase either at cost or market 
value. The water power of the 
streams of the country is one of the 
most valuable of the natural resources 
of the people. It does not belong as 
a matter of private right to the own- 
ers of power sites, but can be enjoyed 
by them only if the government con- 
sents to the obstruction or interfer- 
ence with the streams involved in the 
erection of dams. It is but fitting that 
the government, which holds its power 
for the benefit of the whole people, 
prescribe as a condition of its consent 
to the erection of such dams that the 
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people shall derive a benefit from the 
concessions granted, to the extent of 
being accorded reasonable rates upon 
the product of the enterprise. And, 
since no one can foresee the future, or 
prophesy to what extent such obstruc. 
tions may become undesirable from 
the standpoint of the public interest, 
it is proper that the license for their 
maintenance be limited and that provi- 
sion be made for their purchase by 
the public. The exaction of the right 
on the part of the government to ac- 
quire the project upon the terms con- 
tained in the license is in no sense a 
denial of due process, but is’ the price 
exacted by the government for the 
granting of a permission which it has 
the right to withhold. Fox River Pa- 
per Co. v. Wisconsin R. Commission 
(1927) 274 US 651, 71 L ed 1279, 47 
S Ct 669. Nor is it any objection that 
ownership by the government of the 
power project may result from such 
acquisition. If the government may 
build a power project itself in connec- 
tion with regulating the navigability 
of streams, as held in Ashwander v. 
Tennessee Valley Authority (1936) 
297 US 288, 80 L ed 688, 56 S Ct 466, 
there can be no objection to its licens- 
ing another to build the project with 
a view of subsequent acquisition by the 
government. 

If the stream at the dam site be held 
navigable, there can be no question as 
to the power of Congress to construct 
a dam and power project there in aid 
of navigation. Ashwander v. Ten- 
nessee Valley Authority, supra. And 
it is equally clear that, even if it be 
nonnavigable, it may construct such 
dam and power project for purposes 
of flood control in streams below. 
United States v. West Virginia Pow- 
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er Co. (1937) 91 F(2d) 611. What 
the government may thus do itself, it 
may license a private corporation to 
do upon such terms and conditions as, 
in the opinion of Congress, the public 
interest may require. 

Much has been said about the ef- 
fect of the findings of the Federal 
Power Commission, but I do not think 
it necessary to go into this. Assuming 
that the questions thus raised are ju- 
risdictional and go to the constitu- 
tional validity of the action of the 
Commission, so that they are subject 
to full review under the doctrine of 
Crowell v. Benson (1932) 285 US 
22, 76 Led 598, 52 S Ct 285, I think 
that the record before the court be- 
low fully justifies the Commission’s 
action and that the injunction prayed 
by the government should be awarded. 
As a practical matter, this does not 
mean, of course, that the defendant 
will be enjoined from constructing or 
operating the dam, but merely that, 
as a condition of such construction 
and operation, it be required to ac- 
cept the license tendered by the Com- 
mission. 

There are certain facts in this case 
which cannot be overlooked. Defend- 
ant is constructing one of the thirty 


largest power dams in the United 
States, and is constructing it at a place 
where the river unquestionably has 
been used as a highway of interstate 
commerce and has been improved for 
that purpose by the expenditure of 
Federal funds. The river at the site 
of the dam has been found a navigable 
water of the United States by a com- 
mission appointed by Congress to deal 
with such matters and acting under 
oath in the discharge of a public duty. 
Even if the river be held nonnavigable 
at the site of the dam, there can be 
no question but that the operation of 
the dam will affect the navigability of 
the stream between Glenlyn, Va., and 
Hinton, W. Va., which is navigable 
within any test which the Supreme 
Court has proscribed. And, in addi- 
tion to all this, the construction of 
dams in New river will vitally affect 
flood control in the Ohio and thereby 
affect navigation in that great high- 
way of commerce. Under such cir- 
cumstances, I cannot agree that the 
Federal government is without power 
to require a license of defendant as a 
condition of the construction of the 
dam, or that the government must 
await actual interference with existing 
commerce before taking action. 
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that public convenience and necessity require such service, that existing 
service in the same territory is inadequate, unreasonable, and inefficient, and 
that the existing carriers have had a reasonable opportunity to remedy such 
inadequacy and inefficiency but have failed to do so. 


[September 20, 1939.] 


| ianermesaie for permit to operate a motor vehicle in taxi 


service; denied. 


APPEARANCES: Lafe B. Chafin, 
Williamson, for Lucy Myers, appli- 
cant; Harry W. Hill, Williamson, for 
Burl Vernatter and other taxicab driv- 
ers in the city of Williamson, protes- 
tants. 


By the Commission: On the 21st 
day of July, 1939, Lucy Myers filed 
her application for a certificate of con- 
venience and necessity to operate a 
motor vehicle in taxicab service from 
a stand at Chattaroy, Mingo county, 
West Virginia. The Commission’s 
order of that date required the appli- 
cant to publish notice of the filing of 
said application and hearing thereon 
in a newspaper of general circulation 
in the county of Mingo at least one 
week prior to the 7th day of August, 
1939. This was done. The applicant 
was also required to serve a copy of 
that order upon each taxicab operator 
in Chattaroy and Williamson at least 
one week prior to the 7th day of Au- 
gust, 1939. The record shows that 
service was made upon “taxi operators 
operating between Chattaroy and Wil- 
liamson, West Virginia, on the 24th 
day of July, 1939,” as follows: “D. 
Vertuca, Gordan Smith, Jack Otten, 
Lum Otten, Logan-Williamson Bus 
Company, Nickels Bus Lines, Tom 
Dabney, Burl Vernatter, J. B. Fife, 
Okey Evans, Sam Parsley, Geo. Ver- 
natter.” 


At the hearing on the 7th day of 
August, 1939, Burl Vernatter, on be- 
half of himself and eleven other taxi- 
cab operators holding certificates of 
convenience and necessity or rights to 
perform taxicab service in the city of 
Williamson, Mingo county, and vicin- 
ity, filed a written, verified protest to 
the granting of a certificate of con- 
venience and necessity to the applicant 
herein, in which he denied that public 
convenience and necessity require ad- 
ditional motor vehicle transportation 
service in the unincorporated village of 
Chattaroy in Mingo county, and al- 
leged that the existing transportation 
facilities and services available and in 
operation for the residents of Chatta- 
roy are adequate and are efficiently 
maintained and performed by those 
agencies and companies and persons 
now operating in that community. 
Letters were received from Elmer Fer- 
rell, clerk of the county court of Min- 
go county, W. E. Burchett, sheriff of 
Mingo county, and O. C. Van Camp, 
assistant prosecuting attorney, request- 
ing the Commission to give favorable 
consideration to Mrs. Myers’ applica- 
tion. Of course, such letters cannot 
be considered as evidence. 

The testimony discloses that Mrs. 
Lucy Myers and her husband, W. A. 
Myers, are steadily employed in a 
store owned by the latter in Chattaroy, 
and if a certificate is granted to the 
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applicant herein the taxicab will be 
operated by her brother who is now 
unemployed. The applicant did not 
testify. Her husband was the only 
witness in her behalf. No one, other 
than Mr. Myers, testified that the 
traveling public in and around Chatta- 
roy and Williamson needed additional 
taxicab facilities. His testimony was 
sketchy and not very helpful. Assum- 
ing, under the circumstances, that the 
testimony of W. A. Myers shows that 
public convenience and necessity re- 
quire the issuance of a certificate in 
this proceeding, it is doubtful that 
the Commission should, in view of 
the protests, grant a certificate upon 
the uncorroborated testimony of one 
witness as interested in the outcome of 
this proceeding as Mr. Myers is. 

The Scott-Nickels Bus Lines oper- 
ates busses on an hourly schedule be- 
tween Williamson and Chattaroy. The 
Norfolk and Western Railway Com- 
pany operates one passenger train in 
each direction daily. The Logan-Wil- 
liamson Bus Company also operates 
busses through these two _ points. 
There are many taxicabs operating be- 
tween Williamson and Chattaroy. 
Tom Dabney and Basil Smith operate 
taxicabs in Chattaroy, but it is not 
clear that they, or either of them, op- 
erate from a taxicab stand located 
there. The protestant Burl Vernatter 
operates five taxicabs under the name 
of City Taxi. Burl Vernatter and oth- 
er taxicab operators in their protest 
allege that no additional taxicab facili- 
ties are needed in Chattaroy. Burl 
Vernatter testified to this. 

Subsection (b) of § 5 of Art. 2 of 
the West Virginia Motor Carrier Law 
places the burden of proof squarely 
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upon the applicant for a certificate, 
stating that “in establishing that public 
convenience and necessity do exist the 
burden of proof shall be upon the ap- 
plicant.” She failed to carry this bur- 
den. There is not sufficient proof to 
justify the issuance of a certificate 
herein over objection and contrary tes- 
timony. The Commission in proceed- 
ings involving the issuance of certifi- 
cates of convenience and necessity does 
not have as free a rein as it has in some 
other proceedings. The legislature 
in delegating jurisdiction over motor 
carriers to the Commission (§ 5, Art. 
2, supra) specifically limits our powers 
and duties in this regard, stating: 
“Before granting a certicate to a com- 
mon carrier by motor vehicle the Com- 
mission shall take into consideration 
existing transportation facilities in the 
territory for which a certificate is 


sought and in case it finds from the 
evidence that the service furnished by 
existing transportation facilities is rea- 
sonably efficient and adequate, the 
Commission shall not grant such cer- 


tificate.” The evidence does not dis- 
close that the existing transportation 
facilities are not reasonable, efficient, 
and adequate, therefore, by virtue of 
the legislative mandate, we cannot 
grant the applicant a certificate. How- 
ever, should it develop that neither 
Tom Dabney nor Basil Smith operates 
from a taxicab stand in Chattaroy, the 
picture might change. But even 
though the evidence did disclose that 
existing transportation facilities are 
unreasonable, inefficient, and inade- 
quate, and we should be of the opinion 
that this is so, the legislature has de- 
creed further that “if the Commission 
shall be of the opinion that the service 
31 P.U.R.(N.S.) 
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rendered by any common carrier hold- the statute, must be given time and Op. 
ing a certificate of convenience and portunity to remedy any inadequacy o 
necessity over any route or routes in insufficiency of taxicab service that 
this state is in any respect inadequate may exist before a certificate can be 
or insufficient to meet the public needs, granted to another. 

such certificate holder shall be given a We find that the applicant on this 
reasonable time and opportunity to record has not proved that public con- 
remedy such inadequacy and insuffi- yenience and necessity require the taxj- 
ciency before any certificate shall be cab service she desires to perform. We 
granted to an applicant proposing to further find that the service furnished 
operate over such route or routes as a __ by existing transportation facilities is 
common carrier.” Scott-Nickels Bus reasonably efficient and adequate to 
Lines has a certificate to operate be- meet the needs and demands of the 
tween Chattaroy and Williamson on a public in and around Chattaroy and 
regular route. So has the Logan-Wil- Williamson; provided Tom Dabney 
liamson Bus Company. If additional and Basil Smith, or either of them, op- 
regular route service is required, these erate from a taxicab stand at Chatta- 
motor carriers must be given time and roy. 

opportunity to supply it. The protes- An order will be entered dismissing 
tant, Burl Vernatter, has rights to the application for the reasons herein 
operate a taxicab in this neighborhood. stated, but in the event there is no 
There are other taxicab operators there taxicab operator operating from a 
also, including Tom Dabney and Basil taxicab stand in Chattaroy the appli- 
Smith. All these, if we understand cant may renew her application. 
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Re Scott Water Plant 


[Docket No. 3057, Report & Order No. 1747.] 


Return, § 115 — Water utility. 
1. A return of 10.36 per cent for a water utility was held to be excessive, 
and rates were established to produce a return of about 6 per cent, p. 125. 
Return, § 9 — Right to earn — Fair value basis. 
2. A utility is entitled to earn a fair and reasonable return on the present 
value of its property used and useful in the public service, p. 125. 
Rates, § 120 — Reasonableness. 
3. A water consumer need pay only a reasonable rate, p. 125. 
31 P.U.R.(N.S.) 124 





RE SCOTT WATER PLANT 


Service, § 117 — Adequacy. 


4. A utility obligates itself to render to its patrons good and reasonable 
service because of rates charged for such service, p. 126. 


[September 27, 1939.] 


| ig seneeiiontcies of water rates and service; rates reduced and 
improvement of facilities ordered. 


APPEARANCES: Vard Smith and 
Vilroy Miller, Attorneys, Livingston, 
for the Scott Water Plant; Mrs. Ade- 
laide Scott, owner of the Scott Water 
Plant, Gardiner; Ray Bishop, Lester 
Spangelo, Ed Travaskas, Clarence E. 
Scoyin, Roy Richey, W. J. Mozley, 
and Mrs. Frank Dallin, all citizens of 
Gardiner; C. O. Lauer, Gardiner. 


By the Commission: Heretofore 
upon proper notice to all parties con- 
cerned this Commission held a public 
hearing at Gardiner, Montana, July 
21, 1939, with the view of investigat- 
ing the water rates and service of the 
Scott Water Plant. 

At the hearing evidence was intro- 
duced both by the utility and by the 
consumers of the said utility. The 
evidence in this case shows beyond any 
question of doubt that the present val- 
ue of the utility’s property, used and 
useful in the public service, is $9,337. 
The evidence shows that the income 
and expenses of this utility for the year 
ending December 31, 1938, is as fol- 
lows: 


$2,221.30 
Expenses: 
Incidentals 
Allowance for depreciation 204.00 
Allowance for labor 900.0 
Total expenses 


Net operating revenues 


[1-3] It is apparent from the evi- 
dence that the income and expenses 
just given for the year ending Decem- 
ber 31, 1938, is typical of the income 
and expenses of the utility in previous 
years. It is obvious that since the val- 
uation of the utility’s property as here- 
tofore set forth is $9,337, that the rate 
of return for the utility is 10.36 per 
cent, which we believe to be excessive. 

We have heretofore held that a 
utility is entitled to earn a fair and 
reasonable return on the present value 
of its property used and useful in the 
public service. Re Citizens Gas Co. 
(1938) 31 MUR —, 26 PUR(NS) 
465; Re Billings (1938) 31 MUR —, 
23 PUR(NS) 442; Re Horning 
(1938) 31 MUR —, 26 PUR(NS) 
462; Miles City v. Montana-Dakota 
Utilities Co. (1938) 31 MUR —, 26 
PUR(NS) 358, ante; Consumers v. 
Saltese Electric Light & Water Co. 
(1938) 31 MUR —, 26 PUR (NS) 
333; Customers v. Kevin Gas Distrib- 
uting Co. (1938) 31 MUR —, 26 
PUR (NS) 327; Re Big Horn Oil & 
Gas Develop. Co. (1938) 31 MUR —, 
27 PUR(NS) 41; Re Great North- 
ern Utilities Co. (1938) 31 MUR —, 
26 PUR(NS) 393, ante. See also 
Great Northern Utilities Co. v. Public 
Service Commission, 88 Mont 180, 
PUR1930E, 134, 293 Pac 294. And 
we have heretofore held that a water 
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consumer need only pay a reasonable 
rate. Re Billings, supra. 

This utility has fifty-five customers. 
The pipes of the utility and mains are 
embedded in soil which is excellent for 
preservation, and because of the ex- 
cellent condition of the property of the 
utility, including pipes and mains as 
testified to by our engineer, we be- 
lieve that a figure of 3.78 of the value 
of the depreciable property is fair. 
Based on this current appraisal we be- 
lieve that the sum of $204 per year is 
a fair allowance for depreciation for 
this utility at the present time. 

Taking all of the facts into consid- 
eration in this case, we believe that 
the following rates would render to 
this utility a return of no less than 6 
per cent on the fair and reasonable re- 
turn upon the present value of its 
property as heretofore set forth, used 
and useful in the public service. 
[Schedule omitted. ] 


The evidence in this case shows that 
the water service rendered by the utilj- 
ty is not adequate. It appears from 
the evidence that this utility could give 
adequate water service to its custom. 
ers by installing at least a 30,000 gal- 
lon storage tank, and, in our Opinion, 
this storage tank should be installed 
by the utility no later than May 1, 
1940. 

[4] It must always be remembered 
that a utility obligates itself to ren- 
der to its patrons good and reasonable 
service because of rates charged its 
patrons for said service. Under the 
facts in this case and in accordance 
with the foregoing principle, we be- 
lieve it essential that the said water 
storage tank be constructed and in- 
stalled by the utility within the time 
herein specified. 

An appropriate order will be en- 
tered. 





MONTANA BOARD OF RAILROAD COMMISSIONERS 


Re Gardiner Electric Light & Water 
Company 


[Docket No. 3058, Report & Order No. 1748.] 


Service, § 475 — Water — Fire protection — Mains. 
1. A utility holding itself out to serve water in case of fire thereby obligates 
itself to install and maintain proper size mains to carry a sufficient supply 


of water in case of fire, p. 127. 


Service, § 299 — Duty to maintain fire hydrants. 


2. A fire department rather than a water utility is responsible for any dam- 
age that may accrue to fire hydrants by third parties, where the hydrants 
are owned by the fire department, p. 127. 


[September 27, 1939.] 
31 P.U.R.(N.S.) 126 
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RE GARDINER ELECTRIC LIGHT & WATER CO. 


I 


APPEARANCES: Vard Smith and 
Vilroy Miller, Attorneys, Livingston, 
for the Gardiner Electric Light & Wa- 
ter Company; C. O. Lauer, President 
and General Manager for the Gardiner 
Electric Light & Water Company; 
George Welcome, Ray Richey, and 
Roy Easton, for the citizens of Gardi- 
ner and Gateway Hose Company. 


By the COMMISSION : 

[1] This Commission, after due 
and proper notice to all parties con- 
cerned, held a public hearing at 
Gardiner, Montana, on July 21, 1939, 
for the purpose of investigating the 
water rates and service of the Gard- 
iner Electric Light & Water Com- 
pany. At the said public hearing 
evidence was introduced by both 
the utility and the consumers. This 
utility has 105 customers and the chief 
controversy at the hearing related to 
water hydrant service given by the 
utility. While a great deal of evi- 
dence was introduced relative to the 
rates charged by the utility for fire hy- 
drant service, we believe the rates to be 
reasonable and hence will not discuss 
them herein. However, the evidence 
shows the utility is not providing suffi- 


* 


NVESTIGATION of rates and service of a water company; in- 
stallation of additional facilities ordered. 


cient size mains to its customers for 
fire protection. We believe that this 
utility, in holding itself out to serve 
water in case of fire, thereby obligates 
itself to install and maintain proper 
size mains to carry a sufficient supply 
of water in case of fire. 

Because of the foregoing it is our 
opinion that this utility should install 
a 6-inch main throughout the business 
district of Gardiner, Montana, that is 
to say from Park to Main streets in the 
main business district of Gardiner and 
that the utility install at least three ad- 
ditional fire hydrants on its mains at 
suitable places which can be used most 
advantageously in case of fire. 

[2] There was some controversy at 
the hearing as to whether or not the 
utility or the fire department should 
maintain the fire hydrants which are 
now installed. The evidence shows that 
the fire hydrants that are now installed 
are owned by the fire department and, 
this being so, it is our opinion that the 
fire department is fully and alone re- 
sponsible for any damage that may ac- 
crue to these fire hydrants by third 
parties. 

An appropriate order will be entered. 
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Public Utility Commission 


Abington _——— Company et al. 


[Complaint Docket No. 12764, Sub. No. 58.] 


Service, § 485 — Procedure — Rule to show cause — Resale of service. 
A proceeding on a rule to show cause why electric utilities should not in- 
corporate a provision against resale of electricity should be terminated when 
a rule to show cause does not pertain to the subject matter under existing 


circumstances. 


Service, § 68 — Jurisdiction of Commission — Submetering of electricity. 
Statement that the Commission has jurisdiction and power to investigate 
the propriety of submetering and remetering of electric current as permitted 
by any electric utility, and, after hearing, to enter an appropriate order 


thereon, p. 128. 


[October 31, 1939.] 


_ against electric utility to show cause why prohibition 
against resale should not be incorporated as part of filed 
tariff ; proceedings terminated. 


By the Commission: On June 12, 
1939, the Commission issued a rule 
against each electric utility in the com- 
monwealth to show cause why it 
should not incorporate as part of its 
filed tariff the following: 

“No electric service shall be fur- 
nished to any consumer for resale to 
another or others: Provided, That 
nonprofit codperative associations, 
utilities, and municipalities shall not be 
subject to this clause.” 

On July 26, 1939, an initial hearing 
was held in which several of the utili- 
ties moved to dismiss the proceedings. 
Argument on the motion to dismiss 


was held on September 25, 1939. We 
are all of opinion that the present pro- 
ceeding should be terminated for the 
reason that a rule to show cause does 
not pertain to the subject matter un- 
der existing circumstances. 

However, the Commission has ju- 
risdiction and power to investigate the 
propriety of submetering and remeter- 
ing of electric current as permitted by 
any electric utility and, after hearing, 
to enter an appropriate order thereon; 
therefore, 

Now, to wit, October 31, 1939, it is 
ordered: That the proceedings be and 
are hereby marked terminated. 
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DOG-EARED FORMS 


Stock for machine accounting forms, card records, index forms 
and filing systems must be tough, strong, capable of standing 
hard use without drooping, tearing or becoming dog-eared. 


Weston’s Machine Posting LEDGER and Weston’s Machine Posting 
INDEX are made especially for these classes of work with 50% rag 
content for plenty of strength and backbone. Both have a special 
smear-proof finish that prints, rules and works like a quality ledger 
and facilitates high speed filing and sorting. 

Weston’s Machine Posting LEDGER comes in Buff, White, Blue 
and Pink in Subs. 24, 28, 32, 36. Weston’s Machine Posting INDEX 
comes in Buff, White, Blue, Ecru, Salmon and Pink in 180 M, 
220 M, 280 M and 340 M — basis 2514 x 301%. 

Write Byron Weston Co., Dept. C, Dalton, Mass., for samples of Weston’s 


Machine Posting Ledger and Index and for WESTON’S PAPERS, published 
regularly for paper buyers and users. 


WESTON’S PAPERS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








Pa Industrial Progress 


Selected 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Power Firms Expected to Spend 
$600,000,000 1n 1940 


— budget of around $600,000,- 
000 for the electric power and light in- 
dustry during 1940 was forecast by C. W. 
Kellogg, president of the Edison Electric In- 
stitute in an annual survey of the industry. 

Such a sum, Mr. Kellogg said, would be ex- 
clusive of expenditures on Federal projects 
and would compare with approximately $450,- 
000,000 in 1939. New private and Federal con- 
struction programs, as now planned for 1940 
and 1941, will add 4,315,000 kilowatts of addi- 
tional capacity. 


$37,047,735 Program Planned 
by Standard Gas & Electric 


Reser peng for improvement of facilities 
and new construction throughout the 
Standard Gas and Electric Company system in 
1940 will amount to $37,047,735, Bernard W. 
Lynch, president, announced recently. Of this 
amount, approximately $3,365,000 will be car- 
ried over from the 1939 construction budget 
for expenditures on projects not completed 
this year, Mr. Lynch said. 

A summary of the Standard Gas and Elec- 
tric budget indicates estimated expenditures 
in the electric department as $32,718,999; gas 
department, $3,454,021, and other departments, 
$874,715. 


American Gas Association to 
Conduct All-Year Campaign 


i year-round selling campaign 
is planned by the American Gas Associa- 
tion for 1940, with more than 600 utility com- 
panies and many gas appliance dealers co- 
operating, it was announced recently. The year 
will be divided into four quarters, with the 
general theme “Life Begins in ’40 for Gas 
Refrigeration.” The first quarter will be de- 
voted to the replacement market. 

There are at present 2,600,000 automatic 
refrigerators which have been in service for 
eight years or more, according to Bernard T. 
Franck, who was named chairman of the as- 
sociation’s refrigeration committee. This 
market is not seasonal, he said, and the po- 
tential is considered an incentive for an all- 
year campaign. The drive will be run with 
the utilities and their salesmen competing for 
awards—trophies for the first and cash for 
the second. 


Other officers named were Louis Ruther. 
burg, vice chairman; John W. West Jr., secre. 
tary, and R. J. Rutherford, the retiring chair. 
man, consulting chairman. 


Aluminum Company to Build 
New Plant 


oy A. Hunt, president of the Aluminum 
Company of America, announced recently 
that a “several-million-dollar” metal-produc- 
ing plant would be built at Vancouver, Wash- 
ington, to take care of an increased demand 
for aluminum on the West Coast. 
Construction soon will begin, he said, and 
the plant will be finished in about a year. It 
will have an initial producing capacity of 
30,000,000 pounds of aluminum annually, rais- 
ing the company’s annual peak capacity to 
more than 400,000,000 pounds. 


Electrical Field Shows 30 Per 
Cent Gain for 1939 


HE electrical manufacturing industry in 

1939 registered a rise in activity about 30 
per cent above the preceding year, W. J. Don- 
ald, managing director of the National Elec- 
trical Manufacturers Association, reported. 
This increase exceeded the estimates of a 20 
to 25 per cent advance at the beginning of 
1939. 

Mr. Donald said the evidence pointed to a 
continued business expansion of 5 to 10 per 
cent during 1940 with an expected increase of 
10 to 15 per cent in the durable goods lines. 


Duquesne Light Inaugurates 
$16,000,000 Program 


A $16,000,000 construction program, includ- 
ing a new 80,000 horsepower generating 
unit, will be inaugurated early in 1940 by the 
Duquesne Light Company, Frank R. Phillips, 
president of the company, announced recently. 

The steam turbine generator will be in- 
stalled at the James H. Reed’ Power Station 
on Brunot Island and will increase the total 
generating capacity of the system to 752,000 
horsepower. This additional capacity will 
provide all demands anticipated in the near 
future. The cost of the turbine alone and its 
auxiliary equipment is expected to reach 
$5,000,000. 

The regular construction budget for the 
year 1940 includes other ftems such as ex- 
tensions to substations, high voltage line ex- 
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Dig Anywhere—Anytime 
AT LEAST COST 


“Clevelands” are the “workingest” 
equipment you ever saw or used. Here 
is real trenching performance of the 
highest type. Time-tested, time-proven 
wheel type full crawler design is backed 
by sound engineering and solid quality 
all the way through. 


Compact, yet rugged, with superfluous 
weight eliminated and amply powered 
for the toughest tasks in any type of soil, 
“Clevelands” speed up every operation 
incidental to mechanical trenching and 
deliver maximum performance whether 
the jobs are in the close confined areas 
of city and suburbs or on main lines in 
open country. Easy to operate and trans- 
hort (on specially built trailers) “Clevelands” fit into more jobs and reduce 
enching costs to the minimum. 


ou take no chance on “Clevelands” for they are sold on a guaranteed satisfac- 
on basis. Write today for details. 


THECLEVELAND TRENCHER COMPANY 


"Pioneer of the Small Trencher" 


0100 St. Clair Ave. Cleveland, Ohio 


Another Big Time Saving ‘‘Cleveland” feature— 
tuck speed transportation on Special Trailer. ‘‘Cleve- 
nds” load or unload in 10 to 15 minutes. 


iG CLEVEL 
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38 INDUSTRIAL PROGRESS—( Continued) 


tensions, additional distribution facilities, and 
increased transformer capacity throughout 
the system, the total cost of which will run 
several million dollars, it was stated. 

In order to supply coal for the additional 
generating capacity, new mining machinery 
will be installed in the coal mines at Harwick 
and Warwick, and it will be necessary to 
complete a new coal tipple at the Warwick 
mine, costing approximately a half million 
dollars. 


1939 Cited As Successful 
Year for Gas Industry 


HE year 1939 was a “banner” year for the 
eo industry, with gas appliance sales 
throughout the United States registering sub- 
stantial increases over those of the previous 
year, Frank H. Adams, president of the As- 
sociation of Gas Appliance and Equipment 
Manufacturers, reported in a year-end statc- 
ment. He attributed the rise to extended na- 
tional promotion, increased advertising, con- 
stant improvement of product, and “con- 
sciousness” of consumer trends. 

Mr. Adams, who is vice-president of the 
Surface Combustion Corp., of Toledo, Ohio, 
said that the following increases in the sales 
of major gas appliance lines will be noted for 
1939 as compared with 1938: house heating 
equipment, 45.0 per cent; gas ranges, 32.0 per 
cent; gas water heaters, 30.0 per cent, and gas 
refrigerators, 30.0 per cent. He estimated 
that shipments of gas ranges alone for the 
year 1939 will approach 1,350,000 units which 
is considerably in excess of 1938 sales. 


Public Service of N. J. Plans 
Expansion Program 


CONSTRUCTION budget of more than $17,- 

500,000 has been authorized for the com- 
ing year by Public Service Corp. of New Jer- 
sey. More than $9,000,000 of this sum will be 
applied for the electric department of the sys- 
tem’s principal subsidiary, Public Service Elec- 
tric & Gas Co., bringing the total allocated to 
the power facilities since 1937 to more than 
$53,000,000. 

Included in the major construction projects 
under way is work on the $12,000,000 exten- 
sion of Burlington generating station, where 
a 100,000 kw. turbo-generator and two boilers 





FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, O. 








MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 











will be installed. Also, included in the pro. 
gram is installation of a 50,000 kw. turbine 
generator being built for the Marion steam 
station in Jersey City at a cost of $7,500,000, 

Other items in the electric department’s con. 
struction budget are a switching station near 
Camden, high voltage steel tower transmis. 
sion lines connecting Camden with Burlington 
and Burlington with Trenton, a new substation 
at Fairview, and replacement of the present 
Mt. Holly substation with a new unit. High 
and low tension facilities at Atlantic avenue 
Camden, will be modernized and $1,000.00) 
will be spent to further placing underground 
of transmission lines on heavy traffic arteries. 

Gas department expenditures next year call 
for development of increased gas supply for 
3ergen county and expansion of production 
and manufacturing facilities. 


Frank T. Kalas Elected Vice- 
President of Exide 


T a recent meeting of the board of direc- 

tors of The Electric Storage Battery 
Company, Frank T. Kalas, general sales mana- 
ger, was elected third vice-president. 

Mr. Kalas has had a long and varied ex- 
perience in all fields of storage battery ap- 
plication, and will direct the sales activities 
as vice-president and general sales manager. 


$1,100,000 Program Approved 
by Telephone Company 


Ce & Potomac Telephone Co. di- 
rectors have approved expenditures total- 
ing $1,100,000 for construction, replacement 
and removal of telephone plant in Maryland, it 
was announced recently. Of this amount, 
about $775,000 will be required in the first 
quarter of 1940 for day-to-day work of in- 
stalling and removing telephone facilities on 
subscribers’ premises. Total appropriations for 
the new year are slightly more than $6,200,000. 


Building Wire Booklet 


fe National Electrical Manufacturers As- 
sociation has issued a report on investiga- 
tion of small diameter building wire, giving 
the description of equipment and preparation 
of test samples, procedure, discussion of re- 
sults and observations, conclusions and recom- 
mendations, and a section of tables and charts. 
Copies may be obtained from the associa- 
tion, 155 East 44th Street, New York City. 


New G-E Publication 


eve characteristics, economies and 
applications of the synchronous motor are 
discussed in publication GEA-1191B of the 
General Electric Co. This publication contains 
two charts: one indicates synchronous motor 
ratings and the other is a direct-reading power 
factor-improvement chart. 

Copies may be secured from the manufac- 
turer, Schenectady, N. 
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choose NORDSTROM VALVES 


PATENTED 











With their pressure lubrication features, Nord- 
strom Lubricated Plug Valves provide for 
hydraulically jacking the plug free in the 
event of its sticking. They also provide easy 
operation under high line pressure by lubri- 
cating the rubbing surfaces. Leakage is pre- 
vented by the introduction of a plastic, viscous 
seal of lubricant between the plug and its 
seat. Because the plug is never separated from 
its seat without the space being automatically 
filled with lubricant, it is impossible for any 
foreign matter to enter. This feature protects 
the valve from corrosive and erosive action 
of the line contents. 


Ask for Catalog 


Branches: 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants ° 


th 


MERCO NORDSTROM VALVE CO. 
cA Subsidiary of PITTSBURGH EQUITABLE METER CO. 
WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 


“Sealdport” 


Lubrication 


ADVANTAGES 


1. Quarter-turn. Opens or closes valve. Quick- 
est to operate. 


2. Simplest design. Fewest parts. Nothing to clog. 


3. "Sealdport" lubrication. Provides proper lifi- 
ing of plug by positive pressure and maintains 
unbroken seal surrounding the ports. 


4. Streamlined flow. Minimum resistance to line 
flow. 


5. Full-floating plug. Always easy to turn. Non- 
freezing. 


6. Lapped plugs. Lapped into the bodies by 
exclusive patented methods, assuring precision 
fits. 


7. No exposed seat. Plug rides on pressure 
lubricant seat from which it is never separated 


8. Non-sticking. Powerful hydraulic action per- 
forms triple function; lifts plug to turn easily; 
lubricates; and seals valve. 


9. Pressure-checked. Impossible for line fluid 
or lubricant to be blown out through lubricant 
ducts when lubricant screw is removed. 


10. Check valves. Two or more ball checks in 
shank are positive means of preventing leakage 
regardless of pressure. 


11. Special lubricants. Special compounds to 
meet specific needs. 


12. Factory-tested. Every Nordstrom receives 
drastic factory tests to assure sustained service 
in the field. 


PROD || OTS * EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO Regulators * Pittsburgh Meters for 
® Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings * Stupakoff Bottom Hole Gauges 
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THE PROBLEM OF 
THE MOMENT FOR 


ACCOUNTANTS 
ENGINEERS 

CONSULTING ENGINEERS 
ACCOUNTING FIRMS 


PROPERTY RECORDS SYSTEMS 


The 1939 report of the A.G.A. Committee on 
Property Records gives the combined experience 
of the Gas and Electric Companies that have 
had to meet this problem and their solution of it. 


It is invaluable to those who have yet to set 
up their system and organization and to those 
who must advise companies in the solution of 
this problem. 


This report is available at 


$2.50 for single copies 
Ten copies—$2.00 each 
Twenty copies, or more—$1.50 each. 





PLEASE ADDRESS ORDERS TO 


AMERICAN GAS ASSOCIATION 


420 Lexington Ave., New York, N. Y. 
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Pennsylvania incorporates many 
| basic improvements in their 
distribution transformers 


® Coils of circular shape 
the same as in power transformers, 
balanced radially and _ axially 
against short-circuit stresses; 


Treatment of coils in varnish 
not compound—(made possible by 
open-type construction) at temper- 
ature not exceeding 105 c, thus as- 
suring safe, pliable insulation; 


@ Low temperature gradient 
between copper and oil, which per- 
mits greater overloads with safety; 


@ Stud Type Bushings 
bolted from exterior, giving maxi- 
mum accessibility ; 


It will pay you to ® Insulation fully co-ordinated 
consider Pennsyl- 


cake ieieil as with flash-over of bushings, result- 
Tranmere | be ing in complete  surge-resisting 


fore placing your qualities. 
= 


next contract. 
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says Government and 


its “TAKE” exceeds the total 
income of the Western half of 
the United States—and the end 
is not yet. 


IN 1938, the income of the darkened 
area of this map was $17,696,000,000. 

But in 1938, Government, Federal, 
state and local, spent about $18,000,- 
000,000. 

That’s more than the entire West 
realized from all the products of its 
year’s work. 

It equals nearly 30 cents of every 
dollar the nation’s producers earned 
in 1938. 

And what did it buy? 

Well, for one thing it bought relief 
from distress for the needy. Everybody 
agrees to the rightness of doing that. 
But only one dollar out of six was spent 
for relief. 

Most of the other increases in spend- 
ing go for innovations in government 
service. 

The last few years have seen the crea- 
tion of 67 new Federal boards, com- 


missions, administrations and author- 
ities, agencies to supervise every activity 
of business from peanut-vending to 
steel production. Likewise, open and 
indirect competition with all business. 

The question is zot whether these are 
desirable government functions. 

The question is whether the country 
wants expansion of government, which 
must be paid for by increased taxes— 

Or wants expansion of business, 
which pays in jobs and wages. 

For the increased meney that now 
goes into government spending is the 
money that formerly went into new 
products, new factories, bigger pay- 
rolls. There isn’t enough in the earned 
dollar to go both ways. 





Less Taxes—More Jobs 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington, 
where business and politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 








January ] 
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ERE'’S a brand new vise designed to save 
time. Your men like it—and it helps keep 

costs down. 
It’s easy to use. Well balanced to prevent tip- 
over; also has adjustable ceiling brace screw and 
screw-down feet. Legs hinged at the stand, as- 
semble compactly, fasten with chain for con- 
venient carrying to the job. 
Its extra wide stand promotes efficiency—there’s 
plenty of room for oil can, dope pot and tools— | 
tools are always handy—hung on the special rim 
or in slots, 
This new Tri-Stand is made in yoke and chain 
patterns. Each is equipped with pipe rest and 3 
benders that won’t collapse the pipe. Frames of 
special strong malleable metal, jaws of highest, 
quality tool steel scientifically hardened for firm 
gtip and long wear. No-Mar jaws available in 
yoke vises. 
Here is an opportunity to take another step to- 
wards better work at less cost. Buy the new Tri- 
Stand from your Supply House. 


New RIGEID Tri- 
Stand Vise, Yoke 
pattern. Users’ 


Chain pattern Tri- net price $12.00 


BThe Ridge Tool Co., Elyria,Qhio — str vs 


MAKERS OF THE FAMOUS RIG&ID WRENCH 


SliEessitS pire Toots 
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Rate Changes! 
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THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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In performance and durability both, 


Kinnear Rolling Doors measure up to 
the most rigid requirements for all 
around, long-range economy—in any doorway. They save floor and wall space 
by opening in a vertical plane and coiling compactly out of the way above 
the opening. Their smooth, fast, easy operation saves time. They cut re- 
pair costs because they open out of reach of damage by wind, trucks, and 
other moving objects. They do away with installation problems because 
each door is especially built for the opening in which it is to be used. And 
Kinnear’s rugged, all-steel, interlocking-slat construction, plus strong steel 
jamb guides, special ball bearing operation, and other heavy-duty features, 
mean greater durability. There’s plenty of proof back of these statements— 
in unusual service records reported by users throughout Kinnear’s forty 
years and more of specialized door experi- 


SEND FOR COMPLETE DETAILS ON ence. It will pay you to get the complete 
THESE MONEY-SAVING, PROBLEM- story, 
SOLVING DOORS TODAY. 


Jn. KINNEAR Wanifacturing Co. 


2060 - 80 FIELDS AVE., COLUMBUS, OHIO 
Offices and re in All Principal Citres 
FACTORIES: COLUMBUS, OHIO — SAN FRANCISCO, CAL. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 

















UTILITY REGULATION 


Proceedings of 1939 
Convention 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Comprising 56 State, Federal, and Territorial Regulatory Commissions 


$6.00 


Round-table Discussions and Reports including the following topics: 


Telephone Regulation—Depreciation—Original Cost Requirements of New 
Accounting Classifications — Public Utility Finance — Competitive 
Bidding—New Problems in the Regulation of Motor Carriers— 
Proposed Uniform Rules for Construction and Filing of 
Rates—Valuation—Training of Personnel for Public 
Utility Regulation—These and Others. 
OTHER 1939 PUBLICATIONS OF THE NATIONAL ASSOCIATION NOW AVAILABLE 
UPON ORDER: 
Report of Committee on Depreciation 
Glossary of Important Electric Rate Terms 
Glossary of Important Gas Rate Terms 
Report of Committee on Statistics and Accounts, Including Memorandum 
on Disposition of Acquisition Adjustment Accounts 
Interpretations of Uniform System of Accounts, Electric Utilities, E-2 
Interpretations of Uniform System of Accounts, Gas Utilities, G-1 
Interpretations of Uniform System of Accounts, Gas Utilities, G-2 
Interpretations of Uniform System of Accounts, Water Utilities, W-1 
Interpretations of Uniform System of Accounts, Water Utilities, W-2 
Rules Governing Preservation of Records of Gas Utilities 
Rules Governing Preservation of Records of Water Utilities 
Revised Annual Report form, Gas and Electric Utilities, Coordinated with 
new Uniform Systems of Accounts . 
Revised Annual Report Form, Water Utilities, Coordinated with new Uniform 
System of Accounts ; ae 
Revised Consolidated Annual Report Form for Gas, Electric and Water Utilities, 
Coordinated with new Accounting Systems 
(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS 


7413 NEW POST OFFICE BLDG. WASHINGTON, D. C. 
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Exide 


CHLORIDE 


BATTERIES 





THERE'S AN EXIDE FOR EVERY 
STORAGE BATTERY APPLICATION 


K POWER plants all over 
the world, the extensive 
use of Exide - Chloride Bat- 
teries in stationary service 
indicates the high regard in 
which they are held by con- 
sulting and operating engi- 
neers everywhere. 

Kept floating on the line 
and consequently well charged 
at all times, the Exide-Chloride 
affords dependable protection 
against interruptions in ser- 
vice occasioned through un- 
controllable emergencies. 

That explains why these 
batteries are used in such a 


wide variety of plants for the 
operation of circuit breakers, 
steam valves, boiler and fire 
alarms, telephones, remote 
control, time clocks, and for 
emergency lights, excitation 
and other services. 

Write us for detailed in- 
formation about this distinc- 
tive battery. Learn why its 
Manchester Positive and Box 
Negative plates retain their 
active material much longer 
than ordinary batteries and 
give this battery such excep- 
tional life. 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 
The World’s Largest Manufacturers of Storage Batteries for Every Purpose 
Exide Batteries of Canada, Limited, Toronto 
Le SS DAE 
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Buses lined up perfectly, with bends formed Alcoa Aluminum conductors, whether tubular, flats, 
to match exactly; this is an installation of angles or channels, offer a high degree of electrical and 

which the workmen can well be proud. It will thermal efficiency. 
retain its fine appearance, too, for bus and fittings Simple, inexpensive fittings are available for use with 
are Alcoa Aluminum. Alcoa Aluminum Bus. Standard construction methods 
Tubular Alcoa Aluminum Bus, though light in are employed; joints may be welded or bolted. If 
weight, is very rigid. Supports can be widely spaced. you are considering the installation of bus bars, 
Weight of supporting structures can be lower, with the write to us for recommendations. ALUMINUM Company line, alo 


result that material and construction costs are less, or America, 2134 Gulf Building, Pittsburgh, Penna impact « 


ALCOA: ALUMINUM 
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NEW, APPROVED, IMPROVED 


PERMISSIBLE UNDERWRITERS Q) 
ic FiAsy LABORATORIES INSPECTED 
cet™ lig FLASHLIGHT FOR USE IN GAS 
se AIR MIXTURES OF CLASS 1 
GROUP D- INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 
NATURAL GAS 


wi 8 8=—| 


Approvat N° 60S EI Nationat Carson Co, Inc 


Approveo For Sartry tn Ain 


Ano Mernane Mixtures New YorKNY. 




















INDUSTRIAL 


gaseous atmosphere bear the inspection labels of both the U. S. 

Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 

under the dangerous atmospheric conditions listed on the label. j 
The new “Eveready” Safety Flashlights are of high quality semi- c 


Turse new “Eveready” focusing spotlights for use in explosive, Bl F 


hard rubber reinforced with brass, with unbreakable, plastic lenses, 
special protected lamp and hand-replaceable, heavy-duty slide it 3 
switch with positive “off” and “‘on” positions. Hexagonal heads x 
prevent rolling, ring-hangers add to convenience. 

“Eveready” Safety Flashlights resist water, oils, greases, gaso- 
line, alcohol, acids, alkali, are non-conducting and proof against | | 
impact and dropping. | | 


| 


HU ‘ti Il cM 
= _| a | 
Guard wire holds lamp in 


-_. ya 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC. 


lamp-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisco 


net Seen eqninn chilling Unit of Union Carbide (H9 and Carbon Corporation 
guard wire. e 











‘The word “Eveready” is the trade-mark of National Carboa Co., lat. 
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Public Utilities ‘Fortnightly 





HE review magazine of current opinion and news re- 

lating to public utilities. Conducted as an open forum 
for the frank discussion of both sides of controversial ques- 
tions—economic, legal and financial; also gives trends in 
the present-day control of these companies—govern- 
mental campetition—state and Federal regulation. 


| Issued every other Thursday—26 numbers a year—an- 
nual subscription $15.00. 


| The only magazine furnishing current and vital informa- 
tion on all subjects involving the financing, operation, and 
management of public utilities under governmental regu- 
lation and competition. 


| A magazine of unusual value and current stimulation to 
all persons holding positions with, or having a financial 
interest in, public utilities. 





ORDER FORM 


PUBLIC UTILITIES FORTNIGHTLY 
1038 Munsey Building, Washington, D. C. 





Please forward, prepaid, to the undersigned, Public Utilities Fortnightly 
(26 issues), at $15.00, beginning with the current issue. 


Name 





Address 
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mag TOOL OF 
E3 1001 USES 


HROUGH YOUR STORES 


The Handee is really a small 

power house” that can be car- 

ied to any part of your plant 

and used wherever there 

is an electric outlet, to re- 

pair some hard-to-get-at 

part on a machine with- 

put removing the part 

to smooth off rough 

dges — to bore tiny 

oles in metals — to 

Jean delicate mechan- bo 
sms, etc. Grinds, Drills, Hand Work 
olishes, Engraves, Sharpens, Carves, Cleans, Sands, 
paws, etc. 
The Handee uses 300 accessories. Used and en- 
Jorsed by mechanics, repairmen and hobbyists. 
Weighs only 12 ounces. Speed 25,000 r.p.m. Na- 
ionally advertised at $18.50 with 6 Accessories. 


CHICAGO MOUNTED WHEELS 
OF V/T SUPER BOND 
150% Longer Life 
V/T Super Bond is 
the greatest for- 
ward step in 30 
years. Chicago 
Mounted Wheels 
made of it have 
150% to 300% 
longer life, accord- 
ing to tests in 
many plants’ on 
snagging and exact- 
ing operations. Will not ridge on welds, sharp 
corners, sinking dies, barbering, etc. They’re 
tougher, can take more punishment, grind more 
pieces per wheel, faster and without sacrifice of 
cutting action. There’s a shape and size to handle 
every grinding job. Let us send you a V/T Super 
Bond Wheel without cost or obligation. Tell us 
the kind of job, type of equipment you use and 
size wheel preferred. 
FREE MOUNTED WHEEL CHART—Ideal for ready refer- 
ence in the shop. A Wall Chart 22 x 15" showing actual 
sie and shape of every standard Chicago Mounted Wheel. 


Send for Catalog of Complete Line 


CHICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
1101 W. Monroe St., Dept. PU, Chicago, Ill. 


Save 








ECONOMICAL 
LINE CLEARING 
by brained Men 
and dried Methods 


ASPLUNDH 


TREE EXPERT COMPANY 
Home Office JENKINTOWN, PA. Ogontz 3750 


Columbus, Ohio 
Adams 5432 


Chicago, Illinois 
Randolph 7100 7 


9 —- 
Binghamton, N.Y ag ; ; 


Alexandria, Va. 


Binghamton 4-5314 Alexandria 3581 


Write for our illustrated booklet: 
““‘LINE CLEARING” 


























Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems of 

public utility regulation in the United States, 
with emphasis upon the expanding role of the Federal 
Government in the regulation of public utilities, its 
activities in undertaking power projects and _pro- 
moting rural electrification, and the issues involved 
in governmental ownerships. The well-rounded treat- 
ment and critical viewpoint will be of aid to all who 
are interested in evaluating the present status of 
public utility regulation, its strengths, weaknesses, and 
significance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 


Munsey Bldg. Washington, D. C. 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 




















ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER @ GAS @ TRANSPORTATION 
WATER @® COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 

















@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 
Companies @ Banks @ Brokers @ Investment Counselors @ Trust and In- 


surance Companies ®@ Public Service Commissions @ Investors @ Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


If eae MAILING is desired add 25c for special 3-ply mailing 
tube. 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


« 
Order from 


| 


PUBLIC UTILITIES REPORTS, Inc. 


————$—_—— 


Munsey Bldg. Washington, D.C. 
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RESCENT 


NSULATED WIRE AND CABLE 
Building 


Construction 





CONTROL CABLE 
DROP CABLE 


LEAD COVERED 
CABLE 


MAGNET WIRE 
PARKWAY CABLE 


RUBBER COVERED 
POWER CABLE 


SERVICE ENTRANCE 
CABLE 


Look to past performance in building for SIGNAL CAME 
VARNISHED 


the future! At Crescent, sole emphasis 

: ‘ CAMBRIC 
has always been placed on producing wire i CABLE 
and cable for electrical use alone. When : WEATHERPROOF 
you specify CRESCENT WIRE you can WIRE 
be sure of low cost installation coupled 


with maximum life and dependability. All types of Building 
Wire and all kinds of 
Special Cables to meet 
A.S ¥ R.A., I.P. 
C.E.A., N.E.M.A., and 
all Railroad, Govern- 
ment and Utility Com- 
panies' Specifications. 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


“‘Federal Financing and Location 


Public Power Projects; 1933-1939” 


the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Suitable for framing and wall 
use (size 29 in. x 43 in.), the map 
should be ordered now by all those 
interested in the public power pro- 
gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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More Income is to the point, gives the 
salesman @ whole battery of facts in the 
priefest Poss’ shows him how to 
ose facts to bear in order to ovet- 

sales resistance: Here 


ects treated: 


Picture of your prospects, who they are and 
where they are; Picture of their motives, 


why they buy and why they don’t; Picture 








salesmen, inspiring them 


what sales executives are saying 


“Hearty commendation!” _.. “Treasure chest of concise fa 
information!” as “pxcellent!” a 


“Covering complete sales picture!” re “Received by salesm' 





bution to the puilding of the industry!” 


is doing for the 
copy and you'll see 
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giving new ideas which they can convert into bigger sales. 


" «Much impressed!” « « - 


eagerly, enthusiastically!” Ae “Should increase Our sales 
materially!” wae “Compliments for achievement!” Ta contri- 


FOR COMMERCIAL APPLIANCES Hidden Losses 
is doing & job comparable to that which More Income 
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® . These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 


ports, investigations, design and construction. « « « « mi 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS e« VALUATIONS e¢ REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE + NEW YORK + WASHINGTON ~ And Other Principal Cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 














orsson DOTY, Bacon « Davis, nc, nar case 


CONSTRUCTION 


OPERATING COSTS Engineers 


VALUATIONS AND REPORTS 
CHICAGO PHILADELPHIA NEWYORK LOS ANGELES WASHINGTON 


INTANGIBLES 








LIVINGSTON, McBOWELL & CO. 


ilit 
Usiliey CERTIFIED PUBLIC ACCOUNTANTS 
Consultants Mosburs 
AMERICAN INSTITUTE OF ACCOUNTANTS 
PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA, 
D. M. LIVINGSTON, C. P. A. ( PA.) 
FORMER MEMBER: C. WHITFORD MCDOWELL, C, P. A. (PA.) (MD.) 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 














J. H. MANNING & COMPANY 


120 Broadway Field Building 
New York ENGINEERS Chicago 

Business Studies Purchase—Sales Valuations 

New Projects Management Reorganizations 

Consulting Engineering Mergers 


Public Utility Affairs including Integration 
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SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO 


NEW YORK 


SAN FRANCISCO 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS + APPRAISALS 
CONSULTING ENGINEERING 


BOSTON e NEW YORK ¢ CHICAGO « PITTSBURGH ¢ SAN FRANCISCO e LOS ANGELES 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 


PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building 


Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








CHENEY AND FOSTER 


Engineers and Utility Consultants 


61 BROADWAY NEW YORK 


SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 











Francis §. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICAGO 








J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 
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Ketter PRODUCTS... 
because CITIES SERVICE knows your problems! 








—_ Service engineers, backed by 77 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢*¢¢¢ @ 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


Hour of Stars—the Cities Service Concert—with Lucille Manners, Ross Graham and Frank 
Black's Orchestra and Singers—broadcast every Friday evening over the N.B.C. Red Network. 
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“BASTER! 


OW delightful, how interesting— 

even today—that famous fantasy 
of Lewis Carroll! Remember? Alice and 
the Red Queen were running hand in 
hand. The Queen went so fast it was all 
Alice could do to keep up with her. 
And still the Queen kept crying, “Faster! 
Faster!’ But Alice could go no faster 
though she had. no breath to say so. 


Exhausted, she finally sat down and 
looked around her in great surprise to 
find that with all her running she was 
still under the same tree and apparently 
had made no progress. 


“Well,” said Alice to the Queen, “in our 
country, you’d generally get somewhere 
else—if you ran very fast for a long time, 
as we've been doing.” 


“A slow sort of country!” said the Queen. 
“Now, Here, you see, it takes all the running 
you can do to keep in the same place. 


A 
«Vi om, 


Pye? ye tg 


PASTER! © 


If you want to get somewhere else, y 
must run at least twice as fast as thal 


How well all of us'in the electrical ind 
try know that we must'run fa: ster, fasie 
if we are to keep pace ve our growl 
industry. 


Some may believe that an early electri 
pioneer, like Alice, took a bite of t 
side of a magic mushroom and caus 
the phenomenal growth of the indus 
However, we believe that it has be 
brought about by the progress 
management and great foresight of jf 
leaders. 


Therefore we, as electrical manufacture 
express our appreciation to clectric-s¢ 
ice companies for what they have do 
toward the rapid development of the! 
dustry. We realize. that everything dot 
for the benefit of the industry as a wi 
also. benefits us. 


GENERAL @ ELECTRIC 





